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- Index Number : 104269/2004 
MACBRIDE, SAMANTHA 

CITY OF NEW YORK 
Sequence Number : 002 

PARTIAL SUMMARY JUDGMENT 

VS 
.~ DEX NO. 

- _  OTION DATE .,- 

OTION SEO. NO. 

OTION CAL. NO. 

I PAPERS NUMBERED 

Cross-Motion : 1 Yes >:*No 

Upon the foregoing papers, it is ordered that this motion 
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- against - Dcc is i oii an d 

r'laintift'1x-ings this action fc)r pcrsonri~ i i i j ' iy iq  a ~ l c g c ~ i ~ y  sustained w ~ i c n  she 
h i t  a speed I>iiiiip and fkll while riding her bicycle 01Ya bicycle path oii tlic cast sidc 
of'tlic East Ilivcr Di-ivc at the south cnd of' East River  Park in the coimty and stutc uf 
Ncw Yurk 011 .June 25, 2003. Plairiti ITiiow i1mvcs for partial siriiimary jiidgiiicnt 011 

thc issuc of' liability piirsuaiil to CPLR 32 12. 1)cfendaiit the City of New Yorli 
("C'ity") opposes the motion. 

-h 

1'1:iiiiti I'I'was riding hcr bicyclc northbound O I I  a thc abovc niontioiicd bicyclc 
path at approximately 5:45 p.tii., while it was still light out. Plaintiff cliiims slic h i t  
the bump and fcll. The spccd buiiip was niadc of tlic same darlc ;Isph;ilt a s  tho road 
and was not paintcd or delinealcd in w y  way. Tlicrc wcrc no wii-11iiig signs for the 
a p p I-u ;ic h i 11 g s p c cd b 11 ni 13. C' i t y ad 111 i t s i 11 s t ;I I I at i u 11, (7 w i i crs h i 11, c o 11 t ro I a I 1 d 
iiiaintcnaiux of t h u  subject spccd buinp. 
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PIaititiKargues tha t  the City creatccl a hazard within thc bicycle path by placing 
and iiistalling thc speed bump without propcr warniiig sigiis, and without highlighting 
the b~rtiip with pi-opcr markings. Plaintiff’s cxpcrt opines tliat 

1 ’I1 L‘ s 11 1)j ec t speed b Limp s Ii o i i  I (1 li iivc b cc I i ccl LL i 11 11 cci wit Ii w n 1-11 i 11 g s i g t i s , 
aciv m c e  w arri i n g si g i i  s , I )  i g li-v is i b i I i 1 y p a v  uiiiuti t I 11 nr k i n g x and ;id v a ti GC 
pavcmcnt markings . . . thc iitisafi‘, dangerous, and hazardous uiiiiiarkcd 
mid unsigned speed bump was 3 iiiiisiince, m x c  ami trap to unwar-ncd 
of unsuspecting bicyclists . . .(Bclliy/i Aff>idavit, Pagc 8). 

PlaintifY points out tliat City’s own Park Siipct-visor wnccdcs tli;it i t  is tlie 
practice to paint speed buinps. 

Q: , , , was there ever a timc the spcccl bump iii m i c  two wiis i n  ;illy way 
painted or marked to di f’l’crcntiate it li-om thc sui-t-oLriiding patliway or 
s LI rfi1 c e ‘? 

A: I don’t recall bu t  i t  shoiild linvc t u n  paititccrl ycllow. 
Q: Do you recall a timc w h i ~ h  it wns painted yellow? 
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A: I don't I-ecall. 

Q: What is the i-exiuii that you said tlic spcod I ~ ~ i t i i p  shoirlci have bccn 
pa i n t od ye1 1 ow ? 

A: RccaLise if we put i n  a speed buiiip, normally we paint it ycllow. 

Q: That's thc procedure of yourself or the pni-k or something clsc? 

A: That's ;i proceclurc for aiiybody bcca~isc it's uplificd so yoii would 
rioticc it. (Sauri Doposition, Pagc 33, Lincs 9-25). 

Still, ncitlicr plLiintiff s plcadings 1101' plaintiff's export point to any statutu o r  
oi-cliimice requiring a spcecl b~ii-np iii a bicycle path to be paiiitccl. 'I'lie subject spced 
bunip was three inchcs in height and 28 inclics i i i  width. It 1ixi bccn thei-e for 11 

period of  time. Indccd, plainti lf' had takcn this pat-ticulitr route Iiomo froni work 
bcforc on licr bicycle, arid admits having seeii Ilic buiiip niotitlis before, althotigli i i o t  

i 11 t hc iiio iiicii t s be fore hc r accident . 

Plaintiffrelies 011 City's admission thai i t  installed, owns and coiilrols tlic speed 
b ~ r m p  :is proofo~ncgligeticc, and seeks simiiiiuy jLrclgiiicnt on the issue of liability. 
While City's creating the condition relieves plaintiff of proving prior notice of the 
condition, City, docs riot coiicedc that the subjoct speed bump was a dcfcctivc 
condition which proxiimtcly ca~ised plaintiffs fall. Additioiially, City assorts i n  its 
mswcr and  in opposition to tlic instant iiiotioii that tlicrc ;irc issues o f  coniparativc 
Iiegligciice. C'ity provides tlic 50-11 heariiig lcstimoiiy ofplaintiffstatirig she had sccii 
the bump hcforc to support its contention. Knowing that tho bump was tlicru, did 
plairiti ft'operate Iicr bicycle in  n sarc maniiur? 

Wlicthcr thc buinp was 1-1 defective condition which was the proxininte c;iiisc 
ofplaintiff's nccicicnt and whether plriiiiti ff'sharcs 1-esponsibility for her accident arc 
issues of' flict for the jLiry. Summary judgiiient 011 tho issue of' liability is p u l i i d c d  
whcre :in issirc of fact cxisis as to tlic conil~araiivc ncgligeiicc of tlic p l a i i i t i  f'E ( S / c ~ i / i  
1'. T r u ~ ~ r s ,  272 A.D.2d 132[ 1 sl rkp t .  20001). 

Whci-cI'orc it is Iicrcby 
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01CL)EREII) that plaintiff's motion fi.rr partial summary judgmwt is dcniccl. 

DATED: AUGIJST 17,2007 

EILEEN A. RAKOWEK, J.S.C 
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