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SCANNED ON 813012007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: KlBBlE F. PAYNE 
Justice 

PART 4 

. ~~ 

ClTlGROUP GLOBAL MARKETS REALTY CORP., INDEX N O .  104647/07 

Plaintiff, MOTION DATE 7/06/07 

MOTION SEQ. NO. 001 

MOTION CAL. NO. 

-against- 

ALEJANDRO URBINA, BERENFELD, SPRITZER, 
SCHECHTER & SHEER, BOARD OF MANAGERS 
OF THE CORINTHIAN CONDOMINIUM, et al., 

Defendants. 

The following papers, numbered 1 to  were read on this motion to/for 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits _ _  - .  - 

Replying Affidavits - -. . - 

PAPERS NUMBERED 

Cross-Motion: P' Yes 1 - J  No 

Upon the foregoing papers, plaintiff's motion in this mortgage foreclosure action is granted 
in part and denied En part a s  indicated in the attached memorandum. 

Dated: b i  I ,/ J r.' J , . j P'$ 
J -  

Check one: ' FINAL DISPOSITION 

1 

J. s. c. / 
I ' NON-FINAL DISPOSITION 

Check if appropriate: ' D O N O T P O S T  l l REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORR : IAS PART 4 

C I T I G K O U P  GLOBAL MARKETS REALTY C'OKP. , Index No. 104647/07 

P 1 a i n . t  i. f f , Motion Seq. 0 0 1  

- a g a i n s t  - ORDER 

ALEJANDRO U R B I N A ,  BERENFEL13, S P R I T Z E R ,  
SCHECIITER & SHEER, BOARD O F  MANAGERS OF 
1'HE C O R I N T H I A N  CONDOMINIUM, " J O I I N  DOE 
# 1-5" and "JANE 130E # 1-5" sa i .d  r iarnes  
bei.ny f i c t i t i o u s ,  i t  being the  i n t e n t  ion 
of E ' l a in t i f f  to d e s i g n a t e  any arid a l l  
occupants ,  t e n a n t s ,  persons o r  
c o r p o r a t i o n s ,  if any, having 
an i n t e r e s t  i n  o r  l i e n  upon t 
be ing  forec1,osed h e r e i n ,  

D e f  endarit 

KIBBIE F. PAYNE, J.: 

This  is a mortgage f o r e c  

or c 1 a i m i  ng 
he premises 

8. 

losure a c t i o n ,  involv ing  property 

known a s  3 3 0  East  3 e t "  S t r e e t ,  Unit  47A, N e w  Y o r k ,  N e w  York  

10016. The complaint a l . leyes  that, on March 2 3 ,  2 0 0 6 ,  defendant 

Ale jandro  Urbi.na executed a $1,000,000.00 mortgage agreement arid 

no te  wi th  non-par ty  Long Beach Mortgage Company. 

l a t e r ,  Loriy Beach Mortgage Company made an assignment of t h e  

A f e w  days 

mort-gage and no te  t o  plainLiff Cj.t.iqroup Global Market. Realty 

Corp. On Sept.errh,er- I., 2 0 0 6 ,  Alejaridro u rb ina  defaul t -cd on the 

mortgaye. Pla i r i t i  ff iiivoked the acce lera t ior i  cl ause o€ t h e  

mortgage and c:oinmen(:ed t h i s  a c t i o n  for- a judginer.it of forec1o:;ure. 

N o  defendants  made an appearance o r  answered, except. for' 

[* 2 ]



defericlant Berenfcld,  S p r i t z e r ,  Schecter  & Sheer (Berenfe ld)  . I n  

its answer, Ee re r i f e ld  s e t  fort.11 a c ros s -c l a im arid counterclaim 

f o r  “judgment against the p l . a in t i  ff and a l l  defendants  adjudgiriy 

t h a t  Berenfeld has a InorLcjaye 01-1 the Propert-y and that.  s a i d  

p rope r ty  be s o l d  . . . and t h a t .  Bcrcnfeld be pa id  the amount of 

said mor-L.gaye . . . from thc! proceeds of sale . . . . “  P l a i n t . i f f  

replied t o  the  answer wit.hout. making ti mot,ion. 

P l a i n t i f f  now moves f o r  an order s k r i k i n g  Herenfe ld’s  

answer, defenses  and counterclaim pursuant  t o  CPLR 3 2 1 1  (a) and 

(b) , g r a n t i n g  p l a i n t - i f f  summary judgment pursuant  to CF’LR 3 2 1 2  , 

s u b s t i t u t i n g  c e r t a i n  names for John and Jane D o e s  and r e f e r r i n g  

t h i s  m a t t e r  t o  a r e f e r e e  pursuant  to RPAPL § 1 3 2 1 .  In i t s  

pape r s ,  Berenfe ld ,  which admits i t  holds  a tnortyaye subord ina te  

to the one between p l a i n t i f f  arid Alejandro Urbina,  s t a t e s  t h a t  i t  

“does not  d.i.spute t h e  v a l i d i t y  of [ p l a i n t - i f f  ‘ S I  mortgage, 

[ p l a i n t i f f ‘ s ]  r i g h t  to f o r e c l o s e  on i t s  mortgage o r  [ p l a i n t i f f ‘ s ]  

p r i o r i t y  t o  t h e  proceeds of a n y  f o r e c l o s u r e  sa1.e . . . . I f  

Berenfeld opposes only  “the p o r t i o n  of p l a i n t i f f  [ ‘ S I  motion w h i c h  

secks t o  e x t i n g u i s h  [ i t s ]  r i g h t ”  t.o s u r p l u s  funds ,  

Berenfeld appears  t o  misuriderstand p l a i n t i f f  s pos i t io r i  i n  

r ega rds  t o  i . t  . P l a i n t i f f  acknowl edges t h a t  Bererifeld may be 

e n t i t l e d  t o  sur-plus monies , aiid a rgues  on ly  that .  it-s purported 

”r-iyl-it” t o  such funds due t o  a subsequent. mortgage i s  not a 

d e f e n s e ,  cross claim o r  c:ount.er c la im t o  t h i s  f o x c l o s u r e  a c t i o n .  

-2- 

[* 3 ]



'I'he e n t i t l e m e n t  t o  s u r p l u s  furitls i s  a mat.ter f o r  Lhe referee i n  

I r k  fo rec! losure .  Berenfeld i s  empower-etl t o  pursue the s u r p l u s  , 

i f  any, jn accordance with KPAPL § §  1 3 5 4 ,  1355  arid 1361. Given 

t . h t  Ber-enfel d docs not o t , h e r w i  3 ~ 1  oppose p l a i n t i f f '  3 motion t o  

disrrii:;s i ts c r o s s  -c la im a n d  counterc la im,  the c o u r t  w i l l  grant. 

t h a t  bran(:l-i of p l a i n t i f f '  :r; mot.i.on. 

The c!ourL w i l l  not grant p l a i n t - i  f f sutnmar-y judgrner-rt~ . T o  

establish a prima f a c i e  case  showiriy of ent- i t lcment  Lo summary 

judgment i n  a mortgage f o r e c l o s u r e  a c t i o n ,  the movant must prove 

" the  exi.stericc of the mortgage ant3 mortgage note, ownership of 

t h e  mortgage, and thc d e f e n d a n t ' s  default i n  payment" (Wlitelson v 

Jamaica Estates Holdinq Corn. I ,  4 0  AD3d 2 8 4  [lSt Dept 2 0 0 7 1 ,  

c i t i n g  Campaiqn v Barba, 2 3  AD3d 3 2 7  [2nd Uept 20051; s e e  also 

CPLR 3 2 1 2  [bl). "A summary judgment motion should no t  be g r a n t e d  

merely because thc p a r t y  a g a i n s t  whom judgment i s  sought f a i l e d  

t o  submit papers  i n  o p p o s i t i o n  t o  the motion" ( L i b e r t y  Taxi 

Manaqement, I n c .  v Vladimir Gincherman, 3 2  A D 3 d  2 7 6 ,  2 7 8  ri 1 [1"'- 

l k p t  2 0 0 G l  [ c i t - a t i o i i  ornittedl ) . T h e  movant w i l l  be h e l d  t o  i.t.s 

burden, rcqardless  of t.he s u r f i c i e n c y  of the o p p o s i t i o n  (E 

A l v a r e z  v E'rospect. H o s p . ,  68 N Y 2 d  3 2 0 ,  3 2 4  [1986]). Here, 

p l a i n t i f f  has f a i l e d  t o  cs t .ab l i sh  a prima f a c i e  case  as i t  h a s  

riot produced t h e  unpaid note arid iLs t e r m s .  P l a i n t i I T ' s  

submission of t h e  niortgagc arid assignment. agreement between i L  

arid 1 Reach Mortqjage Company i s  i n s u f f  i c i e n t  L o r  purposes of 

- 3 - 
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surnrnary judqr-nent . 'I'he a f f i d a v i t  of pl a i n t - i f f '  s forec:losure 

s p e c i a l i s t  , which refer:; generally t o  the note  cannot s u b s t i t u t e  

for the producL i o n  of t h e  r-iote . 

The c :our t ,  1-iowevcr, i s  compel.led t o  yrarit p1.aint i f  f '  s rriotion 

f o r  x i  order on default pursuarit to KPAPL 5 1 3 2 1 .  Sect-inn 1 3 2 1  

provides: " I f  the  defendant f a i  1.s t o  answer wi.thin t.he tirile 

allowed or thc  r i g h t  of t h e  pldintiff i s  admit ted by t h e  answer, 

upon motion o€ the  p l a i n t i f f ,  t.he cour t  shall . . . di rec t .  a 

rcferee t o  [among o t h e r  t h i n g s ]  compute t h e  amount due  . . . . "  

A l l  defendants  f a i l e d  t o  answer, except Berenfc ld .  Berenfeld 

"does not. dispute . . . [ p l a i n t i f f ' s ]  r i g h t  t o  f o r e c l o s e  on i t s  

mortgage o r  [ p l a i n t i f f ' s ]  p r i o r i t - y  t o  the proceeds of any 

f o r e c l o s u r e  sale . . . . "  Accordingly,  i t  i s  

ORDERED t h a t  t h e  rnoti.on t o  s t r i k e  defendant  Berenfe ld ,  

S p r i t z e r ,  Schechter  and Sheer defenses ,  c r o s s - c l a i m  and 

counLerclaim i s  g ran ted ;  i t  i s  f u r t h e r  

ORDERED t h a t  L1-le motion for- summary judgment is  denied;  i t  

i s  further 

ORDERED t h a t  t.1-le mcltiori f o r  an o r d e r  of the appointment. of a 

r e f e r e e  t o  compute and t o  arneritl t h e  t i t l e  t o  t h i s  a c t i o n  be,  2nd 

t.he same hereby i s ,  i n  a l l  r e s p e c t s  g r a n t e d ,  and i t  i s  further 
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C.’ i t. y of [Ic L- (-1 \ , t j  ;<C , State of New York be,  and she hereby i:; 

appoin ted  r e f e r c c  i n  Lhis acti on t o  a s c e r t a i n  arid compute the 

arnoiint due t o  the p l a i i i t i f f  0 1 1  the promissory no te  and mort:yage 

r e p o r t  whctlier t h e  rnortqaged prerni:;e:; may be s o l d  i n  parcel:; , arid 

i f  t h e  whole arnour-it, of t h e  morLyaye has not  bpcome due arid t h a t  

the  s a i d  r e f e r e e  r e p o r t  t o  t1ii.s court .  w i L h  all convenient speed; 

ORDERED, t h a t  the capt ion  of t h i s  a c t i o n  be amended by 

d e l e t i n g  therefrom t h e  names o f  J O H N  DOE and JANE DOE, arid 

substj t u t  i ng  t h e r e f o r e ,  the riames of A l e j  andro Serv inas  , William 

Landhauser, Yong Lee and J ihyun Lee, as  though s a i d  p a r t i e s  w e r e  

o r i g i n a l l y  named as  deEendant p a r t i e s  f r o m  t h e  Commencement of 

t h i s  a c t i o n ,  and without  p r e j u d i c e  t o  any of t h e  pi-oceedings 

h e r e t o f o r e  hac3 h e r e i n ;  i t  i s  f u r t h e r  

OKDERED t h a t  t h e  a c t i o n  shall bea r  t h e  fo l lowing  rap t - ion :  

CITIGR0I . JP  GLOBAL MARKETS REALTY, CORP . , 

PI -a in t i f f  , 

- aga i 11 s t: 

ALEJANDRO URBINA, HFRENFELD, SE’RITZHR, 
SHEC€ITER & SHEER, BOAKD On MANAGERS OF 
‘J’HH CORINTH T AN CONDOMINI 1 JM , ALE JANDRO 
SERVINAS , WILLIAM LANDIIAUSER, YONG 
LEE and J IHYTJN LEP, 

Defendants . 

A n d ,  it. is f u r t h e r  
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ORDERED t h a t  a copy o€ this  o rde r  w i t h  r iotice of 

ent-ry sha l l  be ac:rved on t.he C l e r k  of this C o u r t ,  w h o  is t he reby  

dirc!ct.ed to mark the cow-t.’ s rccord t.o re f lec t -  the changes . 

T h e  Ioregoing c o r i s t i t u t e s  t.hc dcc: is ion and order  o f  t h e  

-6- 
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