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Procedural History 

‘l‘lie Injtarit application began as Plaintiffs, Victor J. Zupa and Mary S. Zupa’s (hereinafter “ZUPA”) application to 
itrikt: delendant Paradise Point Association Inc.’s (hereinafter The Association) answer for willful failure to disclose, 
lor in tlie altumative, compelling discovery. 

‘ I ~ I I S  11 o i l o i l  L\JS originally returnable September 26, 2007. 

‘l’liei-zaficr, 1:)y cross motion dated October 4, 2006 and returnable November 1, 2006 The Association has moved for 
partial sumniaiy judgment dismissing causes of action One and Two in the complaint on the grounds that the 
Plainti t s  are collaterally estopped from maintaining them. In addition, The Association seeks a protective order 
iimitin: ,hipa’s discovery requests to causes of action Three through Five of the complaint and directing Zupa to 
iqxm.1 to tlizir demands in accordance with the Court’s order. 

13) Noiict .  ol’blotion dated April 18, 2007, returnable May 9, 2007, Zupa has moved this court for Summary 
Jutlgnient. I n  support of that application Zupa has filed an A f f m t i o n  by Patrick Henry, Esq. dated April 18, 2007, 
iiii  Affidavir by Victor .I. Zupa with attached exhibits dated June 22,2007 an Affidavit by Mary S. Zupa dated April 
17, 2007 with attachments, an Affirmation in Support of Motion to CompeVStrike etc. by Eric J. Bressler, Esq., 
da~t.cl (k tobcr  2 5 ,  2006, Plaintiffs Memorandum of Law in Opposition to Defendants Cross Motion dated July 12, 
2007 anti Plaintiff’s lieply Memorandum of Law in Support of Motion for Summary Judgment dated June 22, 2007. 
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boi  i ts  p i t ,  I’he Assoc idtion has filed an affidavit by Stephen R. Angel, Esq. Dated May 2 1, 2007 with attachments, 
il ‘Llenioiandum in Opposition to Motion to Strike and in Support of Cross Motion etc., dated October 4, 2006, 
Ilelentiilnt’~ Memolandurn of Law in Opposltlon to motion for Summary Judgment dated May 23, 2007 and a Reply 
Ytfidilvit 01 Stephen 13 Angel dated October 30, 2006. 

Decision 

As via, discussed earlier in the Court’s decision under Index No. 07-20457 dated July 31, 2006, which was misdated 
and should have been dated July 3 1, 2007, the instant litigation is in large measure fueled by a dispute between the 
parties i.)veI which of them is to have greater control over the land known as 580 Basin Road and its associated 
il() clia ;; t: 

%upa (:lainis tlial the dockiniarina presently maintained by The Association on the premises is illegal, essentially 
bt:caui;e it ivas either installed after the Southold Town Zoning Ordinance came into effect, which would have 
piohibited ( 1 1  restTictec1 such use andor that such use was expanded, after the effective date of the ordinance without 
the api~opriate municipal approval(s), permit(s) or otherwise. 

For its p i - t ,  ‘The Association moves for partial Summary Judgment as against Zupa’s First and Second Causes of 
. \ do l  I on the ground that Zupa is collaterally estopped from maintaining them because an initial determination made 
by the Southold Zoning Board of Appeals to the effect that the dock-marina maintained by The Association 
constituted ii prior existing nonconforming use. The Southold Town Zoning Board of Appeals granted a variance to 
Lupa, bur on the condition that “no building pemit be issued until the non-conforming marina use is removed or a 
varian:c is granted”. See Board of Appeals Town of Southold, Findings, Deliberations, and Determination Meeting 
~!]‘,-l~qu.s! 2, 2004. ‘The Board reasoned that either The Association should join in the Zupa Application for a 
var ianx  or (discontinui: the docldniarina use in order for Zupa to receive a building permit for the property, in as 
much , i s  to do otherwi!;e would permit two non-conforming uses on the premises in violation of Section 100-241G of 
thc Southold Town Code. Since The Association did not join in the Zupa application for a variance or discontinue 
thc ~ i o ~ : ~ ~ i i i a r i i m  use, the Board granted Zupa a conditional variance only. 

I‘liis 21 ‘int ctt ‘I conditional valiance only by the Southold Town Board was affirmed in the Supreme Court by Justice 
I,oughliii (Mai y S Zupa \. . Zoning Board of Appeals of Town of Southold et als. (Index No. 19605/04) and, later, by 
the Appellate Division, Second Department, by way of a decision dated July 11, 2006. 

Coiiiis;I tor the Association argues that because the Zoning Board of Appeals held that The Association’s 
docl\/ruurinal usage of the property was held to be a non-conforming use by the Southold Town Zoning Board of 
’4ppeals andl that the Z.B.A.’s position was affirmed all the way “up the ladder” by the Supreme Court and the 
Appel att: l>ivision, and that both Zupa and The Association were parties to such litigation, that Zupa is collaterally 
cstopped at this point, in the instant litigation from asserting that The Association’s docWmarina is not a prior, legal, 
existing iioii-coiifbmniing use under the Southold Town Code. 

(’c~iins:i I >  incorrect in these assertions. 

F i i b t ,  the sublcct matter before the Southold Town Zoning Board of Appeals was whether or not to grant necessary 
vai i a n m  to Zupa - not whethei or not The Associations docWmarina constituted a valid, legal, prior existing non- 
confoi ming use. ‘These are two different questions. While the answer to the second question could conceivably 
inipacr the answei to the second, and vice-versa, this is by no means necessarily so. 

Indeec, the ;Coning Bo,ard of Appeals addressed this very topic when it was stated in is opinion, “The only “new” 
claim Ivls. %tipa iiiakes with respect to the marina is that it is “illegal” and that she has demanded its removal. 
I-lowevcr. that claim does not change the fact that the marina is presently there and in use”. This language did not 
state tliat the niarina was legally in use. 
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As [he I3oard clearly found, there is no question that The Association's docWmarina is a prior existing non- 
conforming use. 'The first real question is at what point in time each structure became pre-existing. The next 
question, wliich necessarily depends on the answer to the first, is whether all, some or none of the structures and 
docks presently maintained by The Association are @ under the Southold Town Code or otherwise. These topics 
were clearly not addressed by the Southold Town Board of Zoning Appeals in its decision of August 2, 2004 as cited 
above. ' h e  13oard was entirely correct in not doing so, because these questions were not before it. What was before 
the Hoaicl was the Zupa application and the fact that The Association's structures were already existing on the 
subject Zupa property - legally or not. At no point did the Zoning Board ever determine that the docWmarina was a 
legal use*. 

Srcondly, tlie 4ppellate Division, Second Department specifically held, "we do not pass on the issue of the legality 
of a ceitaiii iioiiconforrmng marina, the subject of which is being litigated in an action entitled Zupa v Parahse 
Por / i f  ,I.\ \ I I  , pending 111 the Supreme Court, Suffolk County, under Index No. 25843-02". Zupa v. Z.B.A. Town of 
S V l l f / I C ~ / d ,  $ I / / l /  N 

I'hc G J S ~ S  10 wliich the Justices of the Appellate Division referred to by the specific Index No. 25843-02, is t h s  very 
,a\c 

1 t is hard io  !jet: how Zupa can be collaterally estopped from arguing the illegality of the docMmarina when the 
.+pellate Iliivision, Second Department has specifically stated that it did not consider the issue, while the Justices 
wlio Iic.ard tile case were clearly aware that this action involving that topic was pending here. 

Det'eiitlant's motion for partial summary judgment must be denied. 

The Applications With ResDect 
to Plaintiffs Interrogatories 

1 k l e n c  diit h'is respuncizd 10 plaintiffs demand for sanctions and an order compelling discovery with a request for a 
piotrctiie 0 1  (lei E x h  application is granted in part and denied in part, since Plaintiffs demands are overbroad and 
bui cteniome i n  many i e spects 

lniei ro  g to i  y Number ( h e  requests the identity of persons having knowledge of the truth of the allegations contained 
i n  thc conipl,~iiit and tb,: answer, as well as the source of such knowledge and any applicable documents. 

fhis, ot cotiise, would require all manner of speculation and investigative work by the defendant to accomplish and, 
t.ven, t1~r.n as a piactical matter, there would be no guarantee that the results would be fruitful or complete. 

1nteriw;aioi-y (:)ne is stricken in its entirety. 

Iiiteri.o;:atoril;s 'l'wo and Three basically are directed at communications between The Association, its members and 
third p;iIties Iconceriiing the disputed docks and any associated documents. Obviously, not all communications 
concerning the docks ai-e germane to this litigation and much of what plaintiff s e e m  to be seeking is beyond The 
Association's control. .Accordingly, interrogatory demands Two and Three are stricken. 

Intrrrolytories Fo~ir, Five, Six and Seven concern the construction and maintenance of the docks in question and, 
clearly, the c1 tiestions propounded concerning construction, maintenance and repair regarding them are pertinent to 
this i i ~ : t e r .  Accordingly, the Court will not disturb these requests, except to the extent that the Court will modify the 
request so tha t  'The Association need only provide such information as it may have from its own books and records 
and tha '  knowledge on ihese topics which any of the officers of The Association may possess. In that latter event, 
-1he As:;oc'iatiori rnay specify that it has no knowledge or documentary information on the particular topic. 
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Intei.rciSutoi.ics Eight, Nine, Ten, Eleven and Twelve pertain to parking installations by The Association on the 
piopei ty as .\vcll as possible tenitorial claims by The Association as to Lot 16.7. I believe this information is 
pertint*iit to the instant litigation but, similarly to the topics above listed, the disclosure should be limited to 
dciciin-cntary information in the hands of The Association and/or the knowledge of its officers, as to which “The 
Association” may  specify that its information is limited in such regard. 

Inteiiog~toi y l’hu teen pertains to a topic central to this case - the perrmts which The Association may have wtth 
~ e q m .  i o  dit. disputed docksiniarina in the case. It should be complied with by “The Association” as written. 

inierrog;itories Fourteen, Fifteen and Sixteen pertain to the membership of The Association and seek, not only the 
identity of id2 past officers and directors, but also the time periods involved in membership and the amount of fees 
paid b:i nicnibers h i -  the use of the docks. These three demands are clearly overbroad and burdensome, can 
contrit’ute littlt: ,  if anything, to the resolution of this litigation, and are stricken in their entirety for those reasons. 

Inierrogalory 1)emand Seventeen pertains to maintenance performed by The Association in the deeded easement 
area. l ’hc  ( ‘our1 does not find this particular request objectionable except to the extent, like some of the other 
cleniantla. i t  !;oes beyond what the present officers of The Association and any documents available to them may 
S ~ O M .  ,4ccordIngly, this interrogatory will be allowed, but The Association may answer to the extent that any of the 
present otl i i trs  have either documentary or actual knowledge of these things. 

Intel io :Jtoi \ 1 )emand Eighteen is a request seeking to find whether The Association paid ieal property taxes for any 
part ol’ L or 1 h 
st1 Khrll 

If Plaintiffs ale inteiested in this, they can look up the public records themselves. The demand IS 

I iitei-ro;;atory Demand Nineteen seeks the identity of persons who will provide information or help to prepare the 
ilnsweri io the interrogatories. Aside from having lawyer-client privilege implications, this demand is clearly 
ovei-hi-oad, burdensome and, even, perhaps, vexacious. It is stricken in its entirety. 

Plaintiffs Motion for 
Summary Judgment 

l) la ini i i f -3  nmtit,m foi suiimiary judgment must be denied. 

’I’hetr ai-c several important issues of fact which are open and in question. These include proof as to exactly what 
struoturcs or docks existed on the subject property as of April 9, 1957 and what has been done there by way of 
constru .-lion :jinct.. Also of importance is what permits have been issued by the appropriate municipal authorities to 
“The Association” and, whether or not and to what degree these, are, or were, necessary. 

l i i  O I C ~ ~ I  io adequately address and explore these and other related factual issues a full trial is required. 

The Town of Southold 
as a Necessarv Party 

c 1’ I 11 00 1 ~”ovldes as follows: 

a) Patties who should be joined. Persons who ought to be parties if complete relief is to be accorded between the 
persons who arc parties to the action or who might be inequitably affected by a judgment in the action shall be made 
plaintiffs 01- defendants.. . 

111 detcr-iiriniii;~ whether to allow the action to proceed, the court shall consider: ... 

M ’ h e t l i ~ ~  J I I  efti-ct~ve judgnieiit may be rendered in the absence of the person who is not joined.” 
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Since i t  is principally the applicable ordinances of the Town of Southold which are in dispute here it would seem 
that, in order to be effective, any judgment to be rendered in this matter should best come about after full 
lnrticipation by the Town of Southold. The principal source of enforcement of the Town’s ordinances should be the 
‘I’owii. I t  is, therefore, logical and desirable that the Town should obtain full knowledge of the relevant facts and 
circuiiistaim~s concerning this real property - zoning dispute. Also, some input is desirable from the Town of 
Southulcl as to what permits and/or approvals, if any, are or were necessary in order that The Association might get 
and keep thc legal right to erect and maintain whatever structures and facilities it has on the property. 

,4ccorclingly, Plaintiff IS directed within 30 days of the service of a copy of this decision and order with Notice of 
bnti y to  sei L C  ai1 amended complaint iiamng the Town of Southold as a party defendant in this action. 

I t  IS oiticied that Plaintiffs application for discovery is granted to the extent that Defendant shall serve an answer to 
P l a i i i t i l  t - 5  1)eniand foi Interrogatories within 45 days after service upon Defendant’s attorneys of a copy of this order 
with N ~ t i c c  of Entiy ; and it is further 

( )I<Dl:Kb L), that Defeiidant’s application for a protective order is granted, but only to the extent earlier described in 
this t1ct:i~ioii and older m d  it is further 

(JKDIIK 1 1 L ) .  that Dcferidant’s cross motion for partial summary judgment is in all respects denied; and it is further 

( )KL)IiR I<  1). that Plaintiff’s motion for summary judgment is in all respects denied; and it is further 

C)KDEliEL), that Plaintiff shall join the Town of Southold as a defendant in these proceedings within 30 days of 
service ol‘a  copy of this decision and order with notice of entry; and it is further 

(>KDL,LIk.D, that eithei counsel shall serve a copy of this order with notice of entry on opposing counsel as soon as 
Illay bc ~ I ~ C . ~ I C J I  

v%f - 
Gary J. Weber, Acting J.S.C. 

Non-Final Disposition, Scan 

Page 5 of 5 

[* 5 ]


