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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15 

X 
- _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  
ANTHONY ALTIERI 

Petitioner, 

- a g a i n s t -  

Index No. 105563/07 
Mtn Seq. 001 

C I T Y  OF NEW YORK C I V I L  S E R V I C E  COMMISSION, 
SIMON P. G O U R D I N E ,  Chairman, NICHOLAS A .  

CITY OF NEW YORK DEPARTMENT OF SANI  
JOHN J. DOHERTY, S a n i t a t i o n  Commis 

LAPORTE and RUDY WASHINGTON, 

- - - - - _ _ _ 

WALTER B. TOLUB, J.: 

By this Article 78 application, p e t ' i t i o n e r  seeks an o rde r  

annulling and vacating Respondent's disqualification of 

petitioner from the eligible list for appointment as a Sanitation 

respondents for f u r t h e r  appeal  and investigation. I n  addition, 

petitioner seeks (1) a hearing to allow petitioner to prove  he is 

a b l e  to perform the essential requirements of  the j o b  of  

expiration or termination of New York C i t y  Civil Service 

determination of the proceed ing ;  and (3) costs and  disbursements 

BackcrlrQu nd 
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Petitioner took and passed the written p o r t i o n  o f  civil 

service examination number 2 0 5 2  for appointment to the t i l e  of 

Sanitation Worker in the Department o f  S a n i t a t i o n  ("DOS"). An 

eligible list resulting from examination number 2052 was 

established on February 18, 2004, and petitioner's name appeared 

on the eligible list as number 6363. 

Respondent  DOS began evaluating petitioner in J u l y ,  2 0 0 6 . '  

During the course of this evaluation p r o c e s s ,  petitioner revealed 

that i n  May, 2005,  he had undergone catheter ablation of  a t r i a l  

flutter of t h e  h e a r t ,  and i n  J u l y  of 2005, a pulmonary v a l v e  

replacement. 

of chronic pulmonary regurgitation with RV dilation (Petition, 

Exhibit 1;). 

This procedure was necessitated due  to a diagnosis 

On October 11, 2 0 0 6 ,  Respondent DOS s e n t  petitioner a letter 

indicating that he was disqualified for appointment based on his 

medical condition, a dilated and h y p o k i n e t i c  right ventricle 

( P e t i t i o n ,  E x h i b i t  E). On October 14, 2 0 0 6 ,  petitioner appealed 

this decision to the Civil Service Commissioner ( C S C )  ( p e t i t i o n ,  

Exhibit F). 

eValUatiOns submitted b y  b o t h  petitioner and r e sponden t  

Following the rev iew of medical documents and 

(Petition, Exhibits F-M), t h e  CSC affirmed the decision of the 

DOS. The i n s t a n t  action, challenging the C S C ' S  decision and 
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f u r t  .er alleging of violations of Article 15, S e c t i o n  2 9 2  and 296 

of  the Executive Law, f o l l o w e d .  

Discuss ion 

As with any action commenced u n d e r  Article 78 of the CPLR,  

the sole concern  of this c o u r t  is w h e t h e r  the respondent‘s 

determination was rational ( C i t v  of New 

C a n m i  3 s inn , 6 N Y 3 d  855 [ 2 0 0 6 ] ) .  “A reviewing c o u r t  is not 

entitled t o  i n t e r f e r e  in the exercise of discretion by an 

administrative agency u n l e s s  t he re  is no rational basis f o r  the 

exercise, or t h e  a c t i o n  complained of is a r b i t r a r y  and 

capricious” (Soho 4 lliance v. New York State Liquor Aut h o r i t v ,  3 2  

v. Board of Educat; ion, Ad3d 363 [l’t Dept. 20061 ; Natt er Q €  P a l l  

34 N Y 2 d  222  [ 1 9 7 4 ] ) .  

York v ,  C ivil Service 

Contrary to petitioner’s assertions, when considering the 

medical fitness of candidates, an a p p o i n t i n g  authority ”is 

entitled to rely upon the findings of  its own medical personnel, 

even if t h o s e  findings a r e  c o n t r a r y  to those of professionals 

r e t a i n e d  by the candidate“ (Thorn3 v. $ t r a u b ,  2 9  A D 3 d  595 ,  596 

[2nd Dept 2 0 0 6 1 ) .  

When petitioner began t h e  evaluation process in J u n e  of  

2006, he submitted multiple medical records from his t r e a t i n g  

physicians documenting h i s  medical condition and  treatment 

process and progress. This information was reviewed b y  the 

Medical Director for t h e  DOS, Dr. Remy Obas. A f t e r  considering 
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petitioner’s medical r e c o r d s ,  and after evaluating petitioner‘s 

pre-employment examination electrocardiogram, Dr. Obas concluded 

that notwithstanding the o p i n i o n s  of the p e t i t i o n e r ‘ s  t r e a t l n g  

physicians, petitioner had abnormal cardiac findings, t h e r e b y  

warranting a medical disqualification ( s e e ,  P e t i t i o n ,  E x h i b i t  H) . 

This determination was affirmed by the C S C  i n  A p r i l  of 2 0 0 7 .  

There is nothing contained in the record that supports t h e  

contention t h a t  the decisions made by e i t h e r  t h e  DOS or the 

to d i s q u a l i f y  petitioner for medical reasons were irrational. 

S U C ~ ,  in the absence of such a showing, this court cannot, a n d  

will n o t ,  substitute its judgment  for that of the commission 

(see ,  Insu rance  Asso c ’  ~ c i  ti QP v ,  fl  e di c a  1 Mal D ra c t i c e  S u P e r i  n t e n  dent 

Qf I m u r a  nce o f  che S t a t e  Q f New Yorh, 72 NY2d 753 [1988], c e r t  

denied, 490 US 1080 [ 1 9 8 9 ] .  See a l s o ,  CPLR 7 8 0 4 ( 3 ) ;  C i t y  o f  N e w  

York v. O‘Connor, 9 A D 3 d  3 2 8  [lBt Dept 20041; C i t v  o € N e w  York 

, 6 N Y 3 d  8 5 5  [ 2 0 0 6 ] ) .  V. C l V J l  s e rv i  ‘ c e  Commission 

CSC 

As 

I ,  

P e t i t i o n e r ‘ s  claims that respondents violated t h e  S t a t e  

Human Rights Law Execu t ive  Law 5 296 et seq.  ( “ S H R L ” ) ,  because  of 

his existing cardiac c o n d i t i o n  are equally unavailing. A 

p r o s p e c t i v e  employer is permitted to decline t o  h i r e  an 

individual, without violating t h e  SHRL, when t h e  p r o s p e c t i v e  

employee‘s medical condition would preven t  him or her from 

reasonably performing the essential functions of the job being 

sought (Curcio V. Yasgau Cou nty C i v i l  Ser v .  COmmi$$i on, 2 2 0  AD2d 
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412 [2nd Dept 19951 appea l  denied, 8 7  NY2d 8 0 6  [ 1 9 9 6 ] ;  Be'llamv v ,  

c i t v  of yew York, 14 Ad3d 4 6 2  [lst Dept 2 0 0 5 1 )  Petitioner in 

t h i s  application seeks appointment to a j o b  which requi res  

strenuous a c t i v i t y ,  some o f  which would have to undoubtedly be 

conduc ted  in extreme weather conditions. 

not support the contention that the C S C ' s  determination, based on 

t h e  medical records produced by petitioner and the pre-employment 

examination u n d e r t a k e n  at t h e  direction of the D O S ,  was violative 

of the SHRL. 

The  record simply does  

It is this court's o p i n i o n  t h a t  the decision made by the CSC 

w i t h  respect to petitioner's ineligibility due  to medical 

reasons, was rational and n o t  did n o t  violate the SHRL. Inasmuch 

as t h e r e  is no further i n q u i r y  required of this c o u r t ,  it i s  

ADJUDGED that the petition is denied and the p r o c e e d i n g  is 

dismissed. 

This memorandum o p i n i o n  constitutes the decision and. 

judgment  of this C o u r t .  

UNJEILED JIJDOMEN T HON. WALTER B .  TOLUB, J . S . C .  
nb Judgment hss not been enteersd by the County Clerk 
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