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liable for liquidated damages in the amount of $90,000.00 plus interest and attorneys fees. The 

defendant cross moves pursuant to CPLR 3212 seeking an order dismissing the complaint and 

finding the liquidated damages clause an unenforceable penalty. Defendant also cross moves 

pursuant to CPLR 3 124 for an order compelling Alec Pereman for a deposition. 

B ackerom 

Liberty is a New York corporation which owns and manages New York City taxicab 

medallions and vehicles. Defendant Vladimir Gincherman (“Gincherman”) is the owner of six 

such medallions. On August 5,2002, plaintiff Liberty Taxi Management Inc. (“Liberty”) entered 

into a three year written Management Agreement (the “Agreement”). 

Liberty the exclusive right to manage and operate the Medallions for a period of three years 

commencing September 1,2002 and terminating on September 1, 2005. It also contained an 

automatic three-year extension provision unless one of the parties gave written notice that the 

term would end September 1,2005. 

The Agreement granted 

In consideration of the exclusive right to manage and 
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operate the medallions, Liberty agreed to pay Gincherman a monthly payment in the amount of 

$1,350.00 a month per medallion. The Agreement had a total value of approximately 

$300,000.00. Liberty also paid monthly rental payments to Gincherman. 

On May 6,2003, Gincheman unilaterally terminated the Agreement. The parties do not 

dispute that under the terms of the Agreement, Gincherman’s termination prior to September 1, 

2005 was a material breach of the Agreement. In this instant motion, plaintiff seeks summary 

judgment on a liquidated damages clause in the Agreement which allegedly entitles it to the 

amount of $15,000 per medallion. Section 6.1 of the Agreement provides: 

If Owner fails to fulfill any of the terms of this Agreement, 
a material breach may result. It is expressly agreed by and 
between the parties hereto that each of the following 
circumstances constitute a material breach of this 
Agreement by Owner, which entitle Agent to terminate 
this agreement. 

* * *  

(G) Termination of this agreement before 09.01.2005 

* * *  

In the event Agent elects to terminate this Agreement as a 
result of material breach and this Agreement is terminated 
before 09/01/2005, then Agent shall be entitled to receive 
from Owner, liquidated damages as set forth in paragraph 
8.3 of this Agreement as well as any and all other amounts 
due and owing to Agent in accordance with the terms and 
conditions of this Agreement. 

Section 8.3 of the Agreement provides the following liquidated damages clause: 

It is hereby acknowledged and understood by and between 
the parties hereto that in the event Owner terminates this 
Agreement in advance of 09.01.05, or Agent terminates this 
Agreement as a result of a material breach by Owner it will 
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be impractical to determine all of the damages sustained by 
Agent. In the event Owner terminates this Agreement in 
advance of that date or Agent terminates this Agreement as 
a result of material breach by Owner, then Owner shall pay to 
Agent the sum of $15,000 (Fifteen Thousand Dollars) per taxi 
medallion. The aforementioned sum shall not prevent or stop 
Agent from seeking to recover from Owner any and all other 
sums due and owing to Agent pursuant to the terms and 
conditions of this Agreement but shall be in addition thereto. 

In addition, plaintiff moves under Seciton 7.1 of the Agreement which provides an 

indemnification provision, which states: 

Owner hereby agrees to indemnify Agent and to hold 
Agent harmless fiom and against any and all liabilities, 
claims, fines, penalties, expenses, damages andor 
other costs, including, but not limited to, all reasonable 
attorneys’ fees and costs of investigations, asserted against 
or incurred by Agent as a result of the actions andor 
inaction of Owner andor Owner’s failure to fulfill any of 
its obligations under this agreement. 

Plaintiff further seeks attorney’s fees under section 5.7 of the Agreement which also provides 

that, “Owner shall be solely responsible for . . . reasonable attorneys’ fees . . .incurred by . . . 
Agent . . as a result of .  . .Owner’s failure to fulfill any of its obligations under this Agreement” 

There is no dispute that Gincheman breached the Agreement. At his deposition he 

testified he was offered more money for the medallions by another management company and 

therefore switched to the other company (Exhibit E to the Boyle A’rmation, at p 38). 

Gincherman also acknowledged that he understood plaintiff would incur costs and expenses if he 

withdrew his medallions from Liberty (Id at p. 52-53). Plaintiff alleges that because Gincherman 

committed a material breach, it is entitled under sections 6.1 and 8.3 to pay Liberty liquidated 

damages in the amount $90,000.00 ($15,000 per medallion). Liberty also seeks indemnification 
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for its legal fees under sections 5.7 and 7.1 of the Agreement. 

Discussion 

Summary judgment is warranted where there are no triable issues of fact (CPLR 3212[b]). 

On a motion for summary judgment, the movant must come forward with competent, admissible 

evidence establishing a prima facie entitlement to judgment (Zuckerman v City oflvew York, 49 

NY2d 557, 562 [ 19801). Once this burden is met, the opposing party must come forward with 

competent, admissible evidence creating a genuine triable issue of fact or the motion will be 

granted (Zuchrman, 49 NY2d at 562). The interpretation of a contractual liquidated damages 

clause is a question of law (J.R. Stevenson corp. v County of Westchester, 1 13 AD2d 9 18,920-2 1 

[2 nd Dept 19851). 

Liquidated Dammes 

It is well settled that “a liquidated damages clause is enforceable if, at the time it is 

executed, it appears that the amount of actual loss stemming from a breach will be impossible or 

difficult to ascertain, and the amount called for in the contract is reasonably proportionate to the 

probable loss from the breach” (Arnes Linen Sew. v Katz, 8 AD3d 945,946 [3 rd Dept 

2004])(TruckRent-A-Center, Inc. v Puritan Farms 2nd, Inc., 41 NY2d 420,425 [ 19771). Parties 

are free to agree to such an amount between themselves rather than leaving the calculation to a 

court or jury (Truck Rent-A-Center, 41 NY2d at 424). Liquidated damages may not serve as a 

penalty, and a liquidated damages clause will be held valid and enforceable only if the amount 

liquidated is reasonably proportionate to the probable loss upon a breach and if the amount of 

probable loss is difficult or impossible to estimate precisely in advance (Id at 425). 

The plaintiff submits the affidavit of its President Floren Pereman in support of the 
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motion. He affirms that the Taxi and Limousine Commission (TLC) has regulations pertaining 

to when vehicles must be removed from service and when they can no longer be designated as 

appropriate vehicles for a medallion (Perelman A f l  fi 2). 

withdraw randomly a medallion from management, it can result in a vehicle which “would have 

tens of thousands of miles of eligibility remaining, being unacceptable for [use]” (Id.) Because 

of TLC regulations, a vehicle owner cannot simply put a different medallion on the same vehicle 

and again allow it to operate. Rather the vehicle must be removed from service (Perlman Reply 

Afsfi 5). “If the vehicles’s mileage is above a certain amount, the TLC will not allow it back into 

service without repairs and improvements that can cost Liberty thousands of dollars (Id). It is for 

this reason that damages are incalculable when a person withdraws a medallion under contract. 

If a medallion owner were to 

The plaintiff argues it is impossible to calculate the amount of damages which may be 

incurred if a medallion is wrongfully withdrawn which results in the inability of a vehicle to 

operate. Because of this, Liberty includes a negotiated termination fee in its medallion 

management contracts (Id). These damages are contemplated in addition to others incurred by 

the plaintiff on behalf of Gincheman. These other fees may more readily be calculated and 

include fees incurred from medallion renewal fees, liability insurance, workers compensation, 

and vehicle maintenance (Id at fi 2). 

Under the Agreement, Liberty was to lease six of Gincheman’s medallions for a period 

o f  three years (September 1,2002 through Sepbember 1 , 2005). Liberty agreed to pay 

Gincherman a rental payment of $1,350 a month per medallion. Therefore, each contract had a 

value of $48,600.00. On or about May 6,2003, Gincheman terminated the contract despite 

having received the appropriate rental payments each month for each medallion (Id.) 
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Plaintiffs has established a prima facie case that the liquidated damages clause is 

enforceable. 

incurred by Liberty. Gincherman was to receive total payments of almost $300,000 pursuant to 

the Apeement. 

because in the event of a breach, it would be difficult to ascertain the condition of the vehicles at 

the time the medallions were removed, the amount of time the vehicles would be out of service 

and the cost of putting them back into service, the vehicles mileage at the time of the breach, and 

the amount of fees Liberty would receive from drivers who leased the vehicles. 

The liquidated damages provision represents a reasonable estimate of the damages 

The plaintiff has established that a liquidated damages clause is appropriate 

The defendant fails to rebut this evidence in its opposition to the motion. Rather, the 

defendant argues summary judgment should be denied based on his counterclaim alleging that he 

is entitled to $79,000 from the plaintiff pursuant to an agreement he had with an entity known as 

IMP Management Coy. (,‘IMP’’) fiom 1999 to 2002. IMP’S assets were apparently acquired by 

Liberty, but it did not assume any undisclosed liabilities and was not aware of the purported 

agreement (Pereman ASfY 4). However, regardless of its enforce ability against Liberty, the 

agreement is independent of and did not arise from the Agreement at issue in this matter in the 

present motion and therefore is not a basis for the denial of this motion (P.S. Griswold Co. v 

Cortlund Glass Co., 138 AD2d 869 [3rd Dept 1988J)(mere assertion of a counterclaim with 

respect to an independent and separate contract cannot form the bases for denial of plaintiffs 

motion for summary judgment). 

The defendant also argues that at his deposition Pereman only testified to calculable 

expenses and did not testify to the incalculable expenses which are incurred because of the TLC 

regulations. Defendant argues that Pereman’s affidavit testifymg to the liquidated damages now 

6 

[* 7 ]



contradicts his earlier testimony. The deposition transcript shows that Pereman was questioned 

on the amount of expenses he incurred on behalf of Gincherman. Specifically the only damages 

related questioning was posed by the following question: “Back in approximately September 

2002, as a taxi medallion manager did Liberty Taxi incur any expenses on beharfof the 

medaZZion owner [Gincherman] as part and parcel of their obligations under an agreement such 

as k s ? ”  (Torto Afi Exhibit D, p. 30)(emphasis added). Pereman thereafter testified to such 

expenses that Liberty acquired on behalf of Gincherman which included the tax stamps, 

medallion renewals, workers compensation, etc. (Id,). Pereman was not questioned on Liberty’s 

own damages which include those which he affirms were incurred because of TLC regulations. 

Therefore, the testimony is not contradictory and not grounds for denial of the motion. 

This court finds that the plaintiff has sufficiently established that the liquidated damages 

clause contained in the contract is not a penalty clause by sufficiently establishing the 

reasonableness of the damages. The contract was worth approximately $300,000 to Gincheman 

if fully performed. Under the liquidated damages clause, plaintiff is to receive $90,000.00. This 

amount is neither excessive nor unreasonable in light of the evidence submitted by plaintiff. 

Furthermore, the clause is sustainable because the defendant has failed to rebut in any way the 

plaintiffs assertions with respect to the incalculable damages it incurs because of the TLC 

regulations when a medallion is withdrawn. 

Therefore, summary judgment for liquidated damages is granted in favor of the plaintiff. 

&torraw$’ Fees 

Liberty also moves for attorney’s fees under the indemnification provisions which are 

contained under the Agreement. 
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Indemnification provisions are enforceable where authorized by a valid contractual 

agreement between the parties (See Hooper Associates v AGS Computers, Inc. 74 NY2d 487,491 

[ 19891); (A.  G. Ship Maintenance C o p ,  v Lezak, 69 NY2d 1 ,5  [ 1986])("Under the general rule, 

attorneys' fees and disbursements are incidents of litigation and the prevailing party may not 

collect them fiom the loser unless an award is authorized by agreement between the parties or by 

statute or court rule"). Where the language of a contract is clear and unambiguous, it must be 

enforced according to its plain meaning (Greenfield v Philles Records, 98 NY2d 562, 569 

[2002]). 

The Agreement expressly provides for payment of attorneys' fees in addition to the 

damages to be recovered under the liquidation clause. It is undisputed that defendant unilaterally 

terminated the Agreement. Therefore, under the Agreement, plaintiff is entitled to recover 

attorneys fees. 

The defendant in his opposition does not dispute the enforce ability of the 

indemnification clause or that plaintiff is entitled to attorneys' fees under it. Rather, defendant 

argues the amount sought by plaintiff is not supported by the record. The issue of the amount of 

the attorneys' fees will be submitted to a Special Referee to hear and report, unless otherwise 

stipulated by the parties to allow for the referee to hear and determine. 

Conclusion 

Therefore, based on the foregoing, it is hereby 

ORDERED that the motion for summary judgment is granted and it is further 

ORDERED that the issue of the amount of attorneys' fees is hereby referred to a Special 

Referee to hear and report or otherwise determine if stipulated to by the parties and it is further 

8 

[* 9 ]



ORDERED that the cross-motion is denied as moot. 

Settle Order 

Dated: August 20,2007 

J.S.C. 
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