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. -. . -. ANNED ON 91612007 

SUPREME COURT OF THE STATE OFbEW YORK - NEW YORK COUNTY 

PRESENT: PART / 7 
Uus tice 

MOTION DATE 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits . 

Replying Affidavits -.. , _- ._ ---. 

Cross-Motion: 1 Yes 1. 1 No 

Upon the foregoing papers, it is ordered that this motion 

motion 

with a ~ c 9 ~ p ~ ; y i n g  mc;norandurn decision 

. ,  + 

Check one: FINAL DISPOSITION X O N - H N A L  DISPOSITION 

r17ni-b if a n n r n n r i a t p :  a D O  NOT POST r"l RFFFRENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 19 

Plaintiff, 

-against- 

Index No. 
103046/06 

SKANSKA USA BUILDING INC:., SKANSKA USA 
INC., NEW YORK CITY SCI-IOOL CONSTRUCTION 
AUTHORTTY, BOARD OF TRUSTEES OF THE NEW 
YORK CITY SCHOOL CONSTRUCTION 
AUTHORITY, THE CITY OF NEW YORK BOARD 
OF EDUCA'I'ION, THE NEW YORK CITY 
DEPARTMENT OF EDUCATION, THE CITY OF 
NEW YORK and SAFETY AND QUALITY PLUj?, 

F 
sEp 06 

TNC . , *fihdT)y! 
eo 
?m7 

Defend ants. \ 

X ' 0 .  . .................................................................... 

LEHNER, EDWARD H., J.: 

Defendants Skanska USA Building, Inc. and Skanska USA Inc. (together, Skanska), 

and New York City School Construction Authority, Board of Trustees of the New Yorlc City 

Scliool Construction Authority, City of New York Board of Education, New York City 

Departmcnt of Education and the City ofNew York (together, the City) moved for discovery- 

related relief, pursuant to CPLR 3103, including, among other things, an order: (a) 

prohibiting the further deposition by plaintiff of thc witness for Skanska, Paul Deremer, and 

limiting the further deposition of said witness by defendant Safcty and Quality Plus, Inc. 

(Safety) to three additioiial hours of questioning; (b) striking plaintiWs Notice for Discovery 

and Inspection, dated May 4,2007; (c) requiring plaintiffto produce the transcripts for certain 

prior days of dcposition, to wit, the two days of tcstimony given by Dcremer, prior to ally 
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further deposition of Deremer; and (d) requiring plaintiff to produce complete copies of 

exhibits marked during Deremer’s first two days of deposition. 

Safety cross-moves for an order compelling plaintiff to produce the transcripts of non- 

party Fabian Garzoii’s depositions and copies of all marked exhibits, prior to any further 

deposition of Garzon, and to limit any such further deposition of Garzon to a inaximum of 

two hours. Safety does not oppose the main motion except that it submits that it should not 

be liniited in the amount of time it questions Dereniei-. 

BACKGROUND and DISCUSSION 

Plaintiff, a bricklayer, was injured as a result of an alleged fall from an elevated work 

platform at a coiistiuction site. He allegedly sustained various injuries, including a torn ACL 

in his left knee, which required surgery. Plaintiff seeks damages from defendants based oil 

alleged violations of Labor Law 66 200, 240 and 241. 

On June 6, 2007, the parties attended a conipliance conference. A Stipulation and 

Order was eiitered into by counsel for all parties, and “so ordered” by this court. In the June 

6, 2007 Stipulation and Order: (1 )  plaintiff was ordered to respond to the Supplemental 

Notices for Discovery by Skanska and the City, dated March 22, 2007 and April 13, 

2007,within 30 days; (2) plaintiff was ordered to respond to Safety’s third and fourth 

supplemental Notice of Discovery and Iiispcction, within 30 days; (3) Safety was required 

to serve upon plaintifr copies of its Noticc o€ Discovery and Inspcction and its CPLR 30 17 

(c) Demand, both dated October 3, 2006, and plaintifl: was thereafter required to respond 

within 30 days; (4) plaintiff was required to produce copies of deposition transcripts for 
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Fabian Garzon and Paul Deremer; ( 5 )  defendants were required to serve the IME Rcport of 

Dr. Cushier within 30 days; (6) plaintiff was required to submit to an IME by defendants’ 

designated neurologist, Dr. Robert April, within 30 days, and defendants were to serve Dr. 

April’s report conceriiing said exam within 30 days thereafter; (7) Skanska and the City were 
I 

I 
I 

required to serve their discovery responses to plaintifPs Notice for Discovery and Inspection, 

dated May 4,2007, witliiii 30 days; (8) the parties were directed to file the Note of Issue by 

August, 30 2007; (9) (contested by Safety), Safety was required to serve copies of all 

additional records,  including any general conditions concerning the 

Proposal/Agreemeiit/Contract under which Safety had involvement at the subject project as 

of the date of the accident, within 30 days; (10) (contested by Skanska and the City), Skanska 

was required to produce Paul Dercnier for the continuation ofhis deposition 011 or before Ju ly  

3 1 ,  2007; (1 1 ) Safety was required to produce non-party witness Fabian Garzon for the 

continuation of his deposition on or before July 3 I ,  2007; and (12) (contested by plaintiff), 

plaintiff’ was required to appear for a f’urther deposition as to those questions counsel 

previously dircctcd plaintiff not to answer on or before July 3 1,2007. 

I 

Defendants chose not to comply with certain aspects of the lune 6, 2007 Stipulatioii 

and Order, a i d  instead brought this motion and cross motion seeking, inter alia, to prohibit 

the further deposition of the witness for Skanska, Paul Dereimer, and to limit the further 

deposition of the noli-party witness for Safety, Fabian Garzon, to two additional hours of 

quest i o i i  i ii g . 
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This motion and cross motion were returnable on July 27,2007. On that day, counsel 

conferred with the court and the court-appointed referee, resulting in an oral order whereby: 

(1) the parties were directed to comply with the terms and obligations of the Stipulation and 

Order, dated June 6,2007, to thc extent that they had not already done so; (2) Skanska was 

directed to produce its witness, Paul Derenier, for his contiiiued deposition, as previously 

provided for in thc Stipulation and Order, dated June 6, 2007, and that said continued 

deposition of’skanska’s witness, Deremer, would take place on August 6,2007 and August 

7, 2007; (3) plaintiff was directed to deliver, by hand, transcripts of Skanska’s witnesses’s 

prior EBT testimony, to defendants’ couiisel by August 3, 2007, at 5 pm; (4) Skanska was 

directed to respond to plaintiffs document request, and deliver, by hand, said response to 

plaintiffs counsel, by August 3,2007 at 5pm;and ( 5 )  Skanska was directed to produce the 

docuinent(s) which Skanslca’s witness reviewed during his EBT, and that such production by 

Skanska is tooccur at its deponent’s continued deposition (on August 6, 2007). 

This matter was fully discussed and argued by the parties resulting in the above- 

mentioned order. Defendants presented 110 cogent rcasons why their compliance with the 

Stipulation and Order, dated June 6, 2007, should be excused, or that the terms of said 

stipulation and order were any less binding simply because defendants’ objections to certain 

aspects thereof were noted thereon. 

The above oral order, is reduced to writing, as set forth above. The remaining aspects 

of thc motion and the cross motion, to the extent not expressly nientjoned above, are denied. 

Plaintiff’s informal request for the imposition of sanctions is denied. Howcver, if defendants 
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continue to disobey their obligations and the orders of the court, the court will consider 

sanctions and/or other relief authorized by the CPLR, including, but not limited to, striking 

defendants' answer(s). This constitutes the decision and the order of the court. 

Dated: August 3 I ,  2007 

ENTER: 

J.S.C. 
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