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The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERE 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

- - 
Cross-n/lotion: Q Yes Q NO 

Upon the foregoing papers, It is ordered that this 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: I A S  PART 15 

X _--------------- l___-_l___---_---------- 
BOBBY VOYD and  LOUVENIA VOYD 

P l a i n t i f f s ,  

- a g a i n s t -  

gTH AVENUE D I S C O U N T  L I Q U O R S ,  I N C . ,  and 
3 0 1  W .  151 REALTY CORP., 

--- 
8 TH 

301 
301 

W. 151 
REALTY 

Defendants. 

._l___-l-_------------- 

DISCOUNT L I Q U O R S ,  I N C .  

T h i r d - p a r t y  P l a i n  

- a g a i n s t -  

REALTY CORP., d / b / a  

t i f f ,  

Index No.117301/05 
Mtn S m q . 0 0 4  

T h i r d - p a r t y  Defendants .  
- - - - - - - - -x  _________---------  ------------- 

WALTER B. TOLUB, J. : 

Defendant 301 W. 151 R e a l t y  Corp. ,  and third-party Defendan t  

301 W. 151 R e a l t y  Corp.,  d / b / a  3 0 1  Realty Corp and 301 Realty 

Corp. 

317 and 5015(a) vacating the O r d e r s  of this court d a t e d :  (1) 

J a n u a r y  12 ,  2007 which g r a n t e d  a d e f a u l t  and a n  inquest against 

301 r e a l t y  for f a i l u r e  to appear and answer Plaintiffs' summons 

(Collectively "301 R e a l t y " )  seeks an o r d e r  pursuant to CPLR 

and complaint, ( 2 )  May 18, 2 0 0 7 ,  and ( 3 )  July 2 3 ,  2 0 0 7 ,  which 

g r a n t e d  default and inquest against 301 R e a l t y  for f a i l u r e  t o  

appear and answer  the third-party summons and complaint of E t h  

Avenue Liquors. 301 Realty's motion is conditionally g r a n t e d .  
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T h i s  is a personal i n j u r y  action claimed to have occurred on 

August 28 ,  2 0 0 4 .  

the s i d e w a l k  near the entrance of the liquor s t o r e  known as e th  
Avenue L i q u o r s .  

Plaintiff claims t h a t  the incident happened on 

The Summons and Verified Complaint were served upon 301 

Realty pursuant to Business C o r p o r a t i o n  Law 5306, delivering the 

documents to an  agent  in the office of  t h e  Sec re t a ry  of S t a t e .  

3 0 1  Realty claims t h a t  it did not receive notice of the Summons 

and Complaint, 

The address f o r  s e rv i ce  af process registered by 301 R e a l t y  

w i t h  the Secretary of S t a t e  as of t h e  d a t e  of service was George 

S. Goldberg, 11 P a r k  P lace ,  New York, N Y  10007. 

remains the address that 301 R e a l t y  h a s  registered with the 

S e c r e t a r y  o f  S t a t e .  However, George S. Goldberg is deceased. In 

addition, p l e a d i n g s ,  motion papers and n o t i c e s  of d e f a u l t  

judgments were also the Summons and Cornplaint was mailed to 301 

Realty Corp., P . O .  Box 700,  Closter NJ, the address listed by Mr. 

Longo, the president of 301 Realty, on t h e  lease in question. 

None of the documents sent to either address were ever r e t u r n e d .  

However, 301 R e a l t y  claims to have never received any information 

regarding this lawsuit a t  t h a t  address o r  any  other. 

To date, t h i s  

piscussipn 

A motion to v a c a t e  a default judgment requi res  a meritorious 
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defense and a reasonable excuse for the d e l a y  and default. 

5015 ( a )  ; F o l i r  C m S t n 1 c t  i o n  I P C " ,  v .  E t i n q i n ,  2 9 7  A D 2 d  5 0 9  [la' 

Dept 20021). A determination of what constitutes a reasonable 

default lies within the sound  discretion of the c o u r t .  

Holdips Corn. v C i t v  of  New York , 179 A D 2 d  4 8 6  [lst Dept 1 9 9 2 1 ) .  

Also, u n d e r  CPLR 5317, if the p a r t y  has proven that they were not 

served with process then they need o n l y  establish a meritorious 

defense .  

( C P L R  

(a 

301  R e a l t y  w a s  properly served  i n  t h e  sense that service on 

t h e  Secretary of S t a t e  for a c o r p o r a t i o n  i s  v a l i d  s e r v i c e .  

301 R e a l t y  failed t o  n o t i f y  the Secretary of the of a change of  

address f o r  t h e  purpose of service of  process. 

Insuran 

102 A D 2 d  2 7 2  [l" Dept 1 9 8 4 1 ;  Qetelich v , Mavo's R&&, 

7 8 8  [NY C o .  Ct. 1 9 7 0 1 ) .  

Here, 

(-Indemnity 

O t h  Avenue Rea l ty  Corp., C e  Cornpanv ~f T\re w York v ,  1 0 ~ 1  5 

62 Misc.2d 

301 R e a l t y  argues t h a t  the d e a t h  of  the designated a g e n t  

George S. Goldberg excuses their d e f a u l t .  However, service was 

e f f e c t e d  on  the Secretary of  S a t e  and  the Secretary of S t a t e  

forwarded  the papers to the address and c o n t a c t  provided. 

It i s  this court's d e t e r m i n a t i o n  t h a t  301  Realty's f a i l u r e  

to r ece ive  the summons and complaint is attributable to i t s  

failure to n o t i f y  the Secretary of S t a t e  of  Mr. Golberg's d e a t h  

and any change in address. However, 301 Realty moved to v a c a t e  

t h e  d e f a u l t  orders within a reasonable time. P l a i n t i f f  and 
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Defendan t  

been inconvenienced by 301 

t h e i r  expenditure of time and money and accordingly will be 

reimbursed for same. 

meritorious cause of  a c t i o n ,  that B t h  Avenue Liquors was 

obligated to maintain the e n t r a n c e  to the premises and is 

obligated b y  the Lease to hold 3 0 1  R e a l t y  harmless. 

that this is a proper  case  in which to invoke CPLR 5317,  

permits one who d i d  n o t  personally r ece ive  notice of t h e  summons 

to be relieved of any  d e f a u l t  and defend its meritorious defense. 

(Perez  v ,  Jordan,37 A D 3 d  2 0 0  [lat Dept 2 0 0 7 1 ) .  Furthermore, C P L R  

§5015 ( a )  provides that an  order may be vacated upon s u c h  terms 

as  may be j u s t .  

Avenue Liquors have n o t  been p re jud iced  but have  

Realty's irresponsibility t h r o u g h  

It must also be noted t h a t  3 0 1  Realty h a s  a 

It follows 

which 

Accordingly it is 

ORDERED t h a t  301 Realty pay P l a i n t i f f  and Defendant 8 t h  

Avenue liquors $ 2 5 0  dollars each for each  of the default 

judgments; and it is f u r t h e r  

ORDERED that 3 0 1  Realty s h a l l  pay Plaintiff $750; and it is 

further 

ORDERED that 301 R e a l t y  shall pay B t h  Avenue L i q u o r s  $750 ;  

and it is f u r t h e r  

ORDERED that written proof  of such payment be p r o v i d e d  to 

the Clerk of P a r t  15 and opposing counsel w i t h i n  3 0  days a f t e r  

service of a copy of this o r d e r  w i t h  notice of e n t r y ;  and it is 
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f u r t h e r  

O R D E R E D  t h a t  upon t h e  f a i l u r e  of 3 0 1  Realty to make  such  

payments, Plaintiff and  B t h  Avenue Liquors may a p p l y  ex p a r t e  f o r  

t h e  e n t r y  o f  a money judgment in said amount;  and it i s  f u r t h e r  

ORDERED that 301 R e a l t y ' s  motion is g r a n t e d  and t h e  d e f a u l t s  

dated J a n u a r y  12, 2007,  May 18, 2007  and J u l y  2 3 ,  2 0 0 7  are to be 

v a c a t e d  upon payment of th $ 1 , 5 0 0  and  the action t h e n  restored to 

t h e  calendar; and it i s  f u r t h e r  

ORDERED that the Clerk of  the directed to enter judgment  

a c c o r d i n g l y .  

Counse l  for all p a r t i e s  are d i r e c t e d  to appear as  s c h e d u l e d  

on September 21, 2 0 0 7  f o r  a c o n f e r e n c e ,  a t  11:OO am in room 335 

at 60 Centre S t r e e t .  

This memorandum opinion constitutes t h e  decision and o r d e r  

of the C o u r t .  

Dated: 

HOU. + WAL ER B. TOLUB, J. S .  C .  
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