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Rei-krcc SLIC A m  Hoahng. Def'eridanl Occidental Gcms, Iiic. cross-nmves lor an  ordcr 

confirming saiiie, Occidental, a New York corporation, was in  tlie business of distributing 

diamonds. nethidant Pravin Mehta was Occideiiial's president until 1996. Occidental is owned 

by Geiiibel Israel 1982, an Israeli coiiipaiiy owned by Prabodh Mehta, liasliriii Mulita, liisliorc 

Melita and Vijay Mehta.' Defendant Interings, Tnc., another New Ynrk corporation, was li)rmed 

by Praviii and operated by Prakash. Plaintiffs have issued multinational diamond insurancc 

policics to iiicnibcrs of tlie Gembel Group oi'companics wliich includes Occidental. The subject 

of this action is a fidelity loss claim subinittcd to plaiiitiff's by Occidental. 1Jnder tlie claim it is 

alleged that Occidental's gems were stolen and delivcred to Iiiteriiigs aiid other entities throiigli 

the fi-audiilent acts of T-'ravin and Prakash. l'hc relief prayed for in the complaint includes a 

1 7 -  1 lie Geiiibel owners are siblings but unrclated to Pravin o r  his hr-othcr, dcfcnclant 
Prakash Mehta. 
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Judgnieiit declaring that thc alleged losses were not fortuilous and, therefore, not covered by 

p 1 :i i ii t i  fl’s ’ po 1 i c ies . 

On February 13, 1998, Occidental’s insuranco hrokcr notified plaintiffs of a “suspcctccl 

ljdelity loss” imder the policies. Plaintiffs immcdiately retained Michael ‘I.ocicki7 an independeiir 

loss xlsjustcr and certified public accounmit, lo conduct a n  invcstigation. Hy a rcpnrt cliitccl 

March 3, 1098, Tocicki informed plaintiffs that hc did not “have sufficient inforination IO 

provide an evaluation of Policy liability.” On March 5 ,  1998, plaintiffs retaincd the law firm of 

Abraiiis & Martin, P. C:. iz/k/a Abrams, Gorelick, Fricdnian & Jacobson, P. C’. “to pi-oviclc legal 

advice aiicl coiinsel I plaintifl‘sJ with respect to tlicir litigation options.” By letler datccl May 22, 

1998, the Abraiiis h i  inforiiicd Occidental that it had been retained by plaintiffs and asked to 

assist in h e  investigatioii of Occidental’s claim. ‘l’he Abraiiis firin raqiiestccl that ( I C C i C l w t d  

provide it  with cci-tain documents as well as a statement i i i  question and mswer h r i i i ; i t .  On 

October 16, 1998, Occidental’s attorneys, Vcdder, Pricc, Kaufnian, Kainmholz & Day, 

Ibrwarded a written statement of claim to thc Abranis firm. Hy lcttcr to Vcddcr, Price datcd .Tunc 

29, 2000, the Abrams firm denied coverage on beliall‘ol‘ plaiiitills. This action was cc~iiiiiit‘iicc‘d 

011 JLrllc 1 1 ,  200 1 ,  

Discovery has been supcrviscd by the Special Referee pursuant to CPLR 3 104. The inslant 

discovery dispute concerns plaintiffs’ assertion h i t  certain documents are not discoverable 

becaiise they were geiieratcd in the cuiirst: o f  their attol-ney-client relationship with tlic Ahranis 

firm. The attorney-client privilegc and the attorney‘s work product are lhe groiinds for 

nondisclosure cited in plaintiffs’ revised privilege log. The party asserting a privilege under 

C.’PI,R 3 101 (d) bears the burden ofdemonstraling that the niatcrial it sccks to withhold is 
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iiiiiiiuiie fioiii discovery (Bumbcrrd v Anzicci Miif. Ins.. C ’ o . ,  1 I AD3d 647, 648 [2004]). “Kcports 

that are prepared in the regular course of’business to aid an insurance carrier’s decision in 

cvaluatiori of a claim are discoverable” (C’iikcr, IIIL‘. 1’ NCI,I> York Prop. 1n.s. ~ / ~ i ~ ~ ~ ~ ~ i , l ’ / . i i i ~ i , ~  A.S,SM 

95 A D M  62 I [ 19831). “Keports prepared by insurance investigators, ad.justers o r  attorncys 

belore the decision is made to pay or rc-jcct a claim are thus not privilcgcd aiid are discoverablc 

(citations omitted) even when those reports are ‘niixed/inulti-piirpose’ reports, motivated in part 

by the pokiitial for litigation with the insured” ( H o n z h ~ r i d  1 1  AD3d at 648). I lcrc, plaintill‘s 

cuiitend that they decided to deny the claim as early as April 9, 1999. This contention is bclied 

by thc clocuncnts before the court. The firs1 paragraph of the denial letter recites plaintiffs’ 

investigation, research and review oI‘ various documents including ;1 May 3 1 , 3000 supplcinciit 

to (Iccidcntal’s statement of claim. In the next paragraph it is stated that “[b]ased upon all of tho 

foregoing, Insururs have been uiiable to find the existence of coverage iiiicler their policies 1 ; ~ .  thc 

claims submitted by tlic assureds.” To be sure, the supplemciit to thc statement of claim was 

sent i n  response to an April 26, 2000 letter to Veddcr, Price from Michael E. Gorelick, Fsq. of 

the Abrams Grin (Bates stamp numbers 00342 and 00343). By that letter, Mr. C;orelicl\ requcstccl 

that (kcidcntal provide plaintiffs with answers to writtcn qucstjons propounded by the Abrams 

tim. MI-. Gorclick’s letter reads, in part, as follows: 

“I cannot understand the lack of urgency with which the written questions arc 
bciiig trcatcd, especially in  view of our prior advice to that wc would not bc in a 
position to make a recommeiidatioii to oiir clients conccr~iing tlic claim unti I those 
aiiswcrs had been received.” 

Plaintiffs, therefore, have not established that they decided to deny Occidental’s claim at any 

time bcforc May 3 1, 2000. Accordingly, plaintifh’ motion is granted only to the extent that the 
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Special Referee's ordcr is vacatcd insofar as i t  directs plai titiffs to producc tlic documents 

subiiiitted for in camera review, generated after May 3 1, 2000 and bearing Bates stamp numbers 

00347 through 00483. Plaintiffs;’ iiiotioii is denied with respect to the documents siihmittocl for 

in camera rcvicw, gcncrated oii or beibre May 3 1 ?(IO0 and bearing Rates stamp niitii bci-s 0000 I 

through 00346. Occidental’s cross molion is denied as superlluous inasniuch as CPJLK 3 104 

makes 110 provision for the confirmation of a referee’s order. I’laiiitiffs shall furnish 11ie required 

docuiiien~s within ten days after scrvicc o f a  copy of’this ordcr with notice o r  entry hereof.. The 

documenls siibmitted for in caiiicra rcvicw will be returned to plaintiffs’ counsel at the time of‘ 

thc Scpteiiiber 17, 2007 calendar appearance. 

Jhtcd: August 30, 2007 J. S. C. 
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