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UED ON 911712007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: Hon. KARLA MQSKOWITZ PART 03 
Justice 

m= 
Laurus Master Fund, Ltd. and Laurus Capital 

Plaintiffs, 
Management, LLC, INDEX NO. 600834/2007 

MOTION DATE 

-against- MOTION SEQ. NO. 001 

MOTION CAL. NO. George Kennedy, 

The following papers, numborcd 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affldavlts - Exhlbits 

Anmering Affidavits - Exhlblts 

Replying Affiduvits 

Cross-Motion: Cl Yes C1 No 

Upon the foregoing papers, it is 

- 
PAPERS W E F L E D  

ORDERED that this 
Decision and Order. 

Dated: September 10,2007 

motion is decided in accordance 

h 
KARLA MOSI~OWITZ J. s. c. 
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SUPREME COURT OF THE STATE OF NEW YOKK 
COUNTY OF NEW YORK: IAS Part 3 _ _ _ _ _ _ _ _ - - - _ _ _ - _ _ _ _ - - -  

Laurus Master Fund, Lld. and Laurus Capital 
Man agemeii t, LLC Index N o .  600834/2007 

P la i i i  ti ffs, DECISION ANL, OIiDER 

-against- 

Gcorgc Kctiiicdy 
Dcfendant 

KARLA MOSKOWITZ, J :  

‘I‘his is a molion to dismiss couriterclaims. Plaintiff Launis Mastcr Fund Ltd is a financial 

institiition that invests in small and inicro cap companies. Laurus Capital Management LLC is 

the management company for Laurus Master Fund Ltd. Launis Mastcr Fiind, Ltd’s a i d  Laiirus 

Capitd Managcnicnt, L I X  (collcctivcly “1,aunis”) claiin breach of conlract and breach of 

fiduciary duty arising out of an cniploymcnt relatioilship with defendant George Kcnncdy 

(Kennedy ) 

BACKGROUND 

Spcciflcally, in January, dekndant George Kennedy (Kcnncdy) and plaintilf Laurus 

Master F~iiid, Ltd, i n  conjunction with Kciuiedy’s employment, executcd a Coiifideiitiality and 

No n c‘ o rii p e 1 e A g rc c i i  1 c n t ( t li c ‘ N o n - C o nip c t c Agreement ”) . In 111 e No n - C o n 1 pet e A g rc c n I c 11 t , 

Kenncdy promiscd not to work for a Laui-us client or customer for a fill1 ycar aftcr his departure 

from Laurus. I n  that samc agrccnicnt, Kcniiedy also prornised to maintain thc confidentiality of’ 

1 minis’ tradc secrets aiid proprietary in1oiiiiation. 

On about Septeinber 29, 2006, Laurus enlered into a loan agreenicnt (tlic Crcdit 
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Agreement) with Puerto Liiperon Company, Ltd. (Pucrto Luperon). Pursuant to that agreement, 

Laurus made an approximatcly $67 million credit facility available to Puerto Lupcron. Kennedy 

allegedly participaled in negotiating the loan to Puerto Luperon and becanic the eniploycc in 

chargc of the Credit Agreement. Plaintiff alleges that thereaftcr Kennedy became a type of 

doirblc agent, in violation of his obligations to his employer. He allegedly had secret nicctings 

with principals at Puerlo Lupcroii, receivcd payment from Pucrto Luperon and elevated Puerto 

Lupcro~i~s intcrcsts over those of Laurus. Plaintiffdiscovcrcd Kenndcy’s duplicity when Puerto 

Luperon submitted a draw request pursuant to the Credit Agreement to Laurus that included a 

line item or$14,583 Ibr Kennedy’s salaiy as a h e r t o  Luperon cinployee bctwcen February 1, 

2007 and February 15, 2007. The gig bciiig up, Kennedy resigned. Pucito Luperori iiiimediatcly 

sent an e-mail announcing Kennedy’s “nominatio~i’~ as its Chief Operating Officer. 

Several lawsuits ensued belwecn Puerto Luperon and Laurus over the Crcdit ASrccment. 

Laurus has claims in those lawsuils that Puerto Luperon is in default under the Credit Agreement 

and is sccking forcclosiire of its security. Specifically, La~il-us contctids that 011 February 16, 

2007, it receivcd wrilten notice that Puerlo Luperon had ceased all operations, an “went of 

default” under the Credit Agrecnicnt. (& Credit Agreemcnt Arliclc 7.0 1 [g]). Laurus also 

lcamed that Puerto Luperon had granted cquily intcrests in tlie company to sevcral others thereby 

diluting tlic value of 1,aitriis’ equity interest in Pucrto Lupcron. ’Ihis too was an event of d e h t l t .  

(See Credit Agreement Article 7.01 [I]). 

In addition to the litigation with Pucrto Lupcron, Laurus separatcly sued Kennedy for: ( 1 )  

breach of contract and (2) brcach of the duty of loyalty. Laurus suspects that Kennedy’s 

knowledge of Liiuius’ confidences is fueling Pucito Lupcron’s current liligatioii stratcgy in the 
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other lawsuits. 

Keimecly counterclaimed. Kennedy’s counterclaim relies on allegations that initially 

Laurus had no problem with him working for Puerto Luperon. Keiiiiedy claims that Launis has 

declared a default under the Crcdit Agreement in bat1 faith to gain control ovcr a Puerto Lupcroti 

projecl called AtlaiiticA. He claiiiis that Laurus’ refusal to relcasc further h n d s  to Puerlo 

L,upcron undcr the Loan Agrccnient is in bad Paith. Launis’ actions, according lo Kennedy, lwvc 

devastated Puerlo Luperon’s finances and conscqucntly, Puerto Luperon has been unable to pay 

Kennedy’s salary and benefits. Pucrto Luperon has had to scck other investors and Kennedy had 

to accept a dilution of his equity interest in Pucrto Luperon in order for it to obtain the othcr 

i nvestni en t c oiiim i t 111 c 11 ts . 

Based 011 thcsc allcgations, Keiiiicdy asserts counlerclaiins lor what appear lo be tortious 

intcrfcrence with his contract with his new employer, Pucrto Luperon, and, altcniativcly, lorlious 

interference with Kcnncdy’s prospectivc economic relations wilh h e r t o  Lupcron and ils parent 

company. Laurus has moved l o  disiiiiss these countcrclainis. 

1,aurus argues that it was econoi-nically j ustified in taking the actions it did against Puerto 

Luperon. Laurus claims that it cut ofIPuerto Lupcron’s funding to protect itself from furlher 

daiiiagc, given that it had already loaned substantial hinds to Pucrto Luperon and was trying to 

protect itself ii-orn turning over further funds to an entily of questioiiablc viability. Laurus argucs 

that Kennedy caiiiiot asscrt a claim merely becausc 11c suffered as an indirect result of the aclioiis 

Laurus took to protect itself. 

Kenncdy responds that Laurus’ refusal lo release funds to Pucrto Luperon under the 

Credit Agreement and its declaration o r a  default were in bad faith. Ilc points to alleged threats 
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Laurus made to Kciuiedy that Laurus would retaliate apinst  hiin for joining Puerto Luperoii as 

further indications of bad faith. Kennedy claims that discovery will show that tlie refiisal was no1 

consistent with tlie parties’ rcasonablc expcctations and coursc oFdealiiig or with thc terms o f  thc 

contract betwceii Laui-us and Puerto Lupcron. (Opp. Pg 3). 

DISCUSSION 

To allcge tortious interfercnce with contract, a plaintiff must allege the cxistencc of Its 

valid contract with a third party, defendant’s knowlcdge ofthat contract, defendant’s intentional 

and iniproper procuring o f a  breach, and damages. (Wzite Harm C ’ m t  S. A p m z  Co., Jut. v. 

CII’ti1Lzs Gorp., 8 NY3d 422 [2007]) ‘‘In response to such a claim, a d c h d a n t  may raise the 

econninic interest defense -- that it acted to protect its own legal or financial stakc in thc 

brcaching party’s business.” (Id.)  “Procuring the brcach of a contract in the excrcise o l  a n  q u a l  

or superior right is action with just cause or excuse and is justification for what would othcrwise 

be an actionable wrong.” ( F d w t i  1’. So1 C’L@ Mfg. C’orp, 24 NY2d 682, 687 [ 19691). 

Herc, Launis has demonstrated that the alleged interferericc (that it terminated the Crcdit 

Agrcement and comnicnced foreclosure proccedings) had an economic justification (to prevent 

the further loss oi‘its fuiids and protect its collateral). (Xec Ultrirrtzrzr Energy Ltd. v C/ia.ve 

Mm~li~rttrzn U17111i, N.A., 179 AD2d 592, 592-593 (1  st Dept I992)(creditor was justified in 

retaining receivables to protect its seciirity interest). This initial dcmonstration of economic 

justification required Kenncdy “to adduce evidence in opposition sufficient to raise an issue of 

fact.” (7brrLcriziitio Groiip v. I h g h  Rurtilzuni, 26 AD3d 242 [ 1” Dep’t 2006l). Allcgations of bad 

faith are insufficient. (Felsen, 24 NY2d at 751; see d s o  Hwsch v. Poud Res. Ittc., 24 AD3d 2’33, 

296 [ 1 ’‘ Dep’t 20051). Rather, plaintiff would have to allege facts showing malice or fr-audulent 
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or illegal means to gct around the defense of economic justilkation. (Fel.soi, 24 NY2d at 75 1). 

Kcriiicdy docs not cvcn try to contest that the events ordefault occurred as Laurus has 

described tlicni. He makes a bare allegation that 1,aurus dcclared Puerlo Luperoii to be iii dcfault 

in  bad failh lo gain control over tllc AtlanticA project. Nowhere does he allcgc facts showing 

malice or f?audulciit or illegal means. On this record, the court can only conclude that Laurus 

acted to protcct its iiitcrcst as a creditor of Puerto Luperon in the face of what could have bccn a 

conipariy that would be unable to meet its debt obligations. Under Kennedy's analysis, any lime 

a creditor lakcs actioii to protect itself, i t  could be liable to employces of its debtor when the 

debtor is unable lo make payroll bccausc of tlic unavailability of credit. This is an obvioiisly 

absurd rcsult. In reaching this conclusion, the court notcs that Puerto Luperon (as opposed to its 

employee Kennedy) may have the ability to seck redress against Laurus for, litter alzrr, breach or  

contract . 

I n  similar f~shion,  Kennedy has failed to address Laurus' argument that his couiitcrclaini 

for tortious intcrference with prospective business relations is subject to disiiiissal bccausc i t  fails 

to allege either any prospective business relation or any wronghl iiieaiis or act intended solcly to 

hami Kennedy. However, even i l  Kciincdy had addrcsscd the argunicnt that Laurus was acting to 

protect itself as a creditor negates any accusation that its actions wcrc meant solcly to liarni 

Kennedy. (Sm Brrwctt 1'. 7oroyan, 39 AD3d 366, 367 [ 1" Dep't 20071; Tqdoa v NYUMed ('lr., 

7 AD3d 401 [ 1"  Dep't 20041). Nor has Keiiiiedy alleged wronghl means that are anything more 

than Laiirus' proper exercise of its contractual rights. ( S m  Ultrmitw, 179 AD2d at 592-5931, 

Therefore, the court also dismisses Kennedy's claim lor tortious interlercncc with prospcctivc 

business relations. 
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Accordingly, i t  is 

ORDEKED THAT plaintiffs Laurus Master Fund, Ltd’s’ and Laurus Capital 

Managemcnt, LLC’s’ niotion to dismiss defe‘endant Gcorge Kennedy’s counterclaims is granted; 

and it is h i h e r  

ORDERED THAT tlic clcrk orthe court is directcd to sever the countcrclairns, entcr 

j udgmen t di smi ss i rig t hc co iin t erc I ai m s with p rej iidi cc and con t i n iic p I aiii t i rfs ’ c I ai ni s 

accordingly. 

‘I’he parties are dirccted to appear for a status conference on Scptciiiber 27, 2007 at ten 

a m .  in the courtroom, room 248, 60 Centre Street. 

Dated : S cp t mi b e r\b, 2 0 0 7 
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