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By: Margaret L. Pezzino, Esq. 
Attorneys for Deft Town of Huntington 
100 Main Street 
Huntington, New York 11743 

ROBERTA McINTYRE, Pro Se 
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Lpot i  11ic tollowing papers numbered 1 to 18 read 011 this motion for summary judgment ; Notice ofMot iod  Order 
to S l i o w  (‘ails,: ; ind supporting papers I - 14 ; Notice of Cross Motion and supporting papers -; Answering Affidavits 
.IIILI \t1pporili’!! ~):ip~.:i-s 15 - I 6  ; Replying Affidavits and supporting papers 17 - 18 ; Other -; (v 
mm- ) i t  is. 

ORDERED that the motion (#002) by the defendant Town of Huntington for suinmary judgment 
disiiiissing I he coinplaint, pursuant to CPLR 32 12, is granted. 

Thc. > i i n i i i i o n b  and verified complaint in this action were filed on or about April 9, 2005 and 
Iv,iic n;ts jclined bv the filing of defendant Town of Huntington’s answer on or about May 2, 2005. Co- 
~fcti.~~daiit I? oberta McIiityre is in  default and the parties stipulated to discontinue the action against co- 
dctlcndant (- oLinLy of’ Suffolk on Jaiiiiary 9, 2007. Discovery has been completed, and the note of issue 
vv a. tiled oil or ;ilmLit February 1 ,  21007. 

I’lii. ,>  ;in .iction for persoiial injuries allegedly sustained by plaintiff Kenneth A. Estabrook 
( t:\tabi-nol\) on oi- &out February 18, 2004 at 6:30 a.m., when he alleges that he slipped and fell while 
\L ‘Ilking on the p u b l i ~  roadway located in front of 74 Columbia Street, Huntington Station, Suffolk 
C o i i n t ) .  N c , i  York.. Plaintiff alleges in his verified complaint that defendant Town of Huntington 
( I liin iriqtoi i h i l d  t o  properly reimove the accuniulation of snow and ice from the roadway and 
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iiegligentl~ !,iiled to maintain and repair said street resultiiig in a broken, cracked, and depressed area of 
the r o a c h a  ). j i i r  fact allowing the accumulation of snow and ice which caused plaintiff to slip and fall 
'L 11 d us t ;i i n 1 ~ ~ 1  nail en t bodi 1 y in] uries 

Del -.ridaiit Huntington now moves for summary judgment dismissing the complaint, pursuant to 
C 1 )LR 33 I: .  on the grounds that plaintiff has failed to establish that Huntington had prior written notice 
o f  t h c  defect '15 recluired by the Huntington Town Code section 174-3 and New York State Town Law tj 
65-a or, ai tc.riiativcly, that Huntington created the alleged defective condition. In support of its motion 
tluntingtoii \Libnil ts .  i17ter alzn, an affirmation of counsel, an affidavit from Audrey Jaramillo, employee 
I 11 thc t- lLin t  iigon Tobvn Clerk's Office and Derek Baiz, employee in the Huntington Superintendent of 
I Iighu a j \  Ol'ficc, d copy of the pleadings and verified bill of particulars, a copy of the deposition 
L i - a i i w x i p t  o 1 ' p l a i i i t i  i't's 50-h hearing, the deposition transcript of the examination before trial of Derek 
h i / ,  I I igli\i '1) Project Assistant arid photocopies of photographs depicting the area of plaintiffs 
.IC c I de 11 1. 

PIai i t i  A'opposes the motion on the grounds that defendant negligently removed snow from the 
road\\ ay and negligently maintained the roadway. Plaintiff argues that there is a question of fact 
u Iiethei a prior complaint regarding the sidewalk area adjacent to the defective roadway constitutes 
iio1icl-' and Iurthur. whether Huntington negligently repaired the sidewalk creating the defect in the 
I-oatlway. 121a in l  ifi'subniits in oppositioii an affirmation of counsel. 

\e\\ York  Statc Town Law $65-a requires that "[nlo civil action shall be maintained against any 
unIc\s written notice of' such defective . . . condition . . , was actually given to the town clerk or LOU n 

I O U  11 jiipci intendent of highways . . . ." In addition, Section 174-3 of the Huntington Town Code, 
enacted purbiiant to  its authority under the New York Municipal Home Rule Law and General 
Miiiiicipal Law, requires that prior written notice of a defective or unsafe sidewalk or street condition be 
g11 cn to the 1 luntington Town Clerk or Superintendent of Highways before a civil action may be 
iii;iiiii  ained againsr the Town of Huntington to recover damages for personal injuries (see, Filaski- 
Fit:geruId I '  Towr  of Hrirttirrgton, 18 AD3d 603, 795 NYS2d 614 [2005]; Ganzeiimuller v Iircorp. 
I illage of Port .Jejfkrson, 18 AD3d 703; 795 NYS2d 744 [2005]). Prior written notice statutes, enacted 
in derogatic n ot coninion law, are to be strictly construed and refer to a physical condition or defect 
Lchicli does n u i  iniiiicdiately come lo the attention of the municipality unless it is given actual notice of 
the dct'ect 01- miidition ( S L Y ,  Poirier v City ofSclzenectady, 85 NY2d 310, 624 NYS2d 555 [1995]; 
14oiri'rlcont~ 1' Iitcorp. Village ojFloral Park, 74 NY2d 917, 550 NYS2d 257 [1989]). In addition, 
\\lieri: a municipality has enacted a prior written notice statute, it may not be subjected to liability for 
pcrboii;il i n 1  Liries caused by an improperly maintained roadway unless it received written notice of the 
defcct or :in exception to the written notice requirement applies (Gaiz~eizmzuller v Iltcorp. Village of 
Port .Jcffkrsoii, 1 X AD3d at 704: 7515 NYS2d at 7451. The New York Court of Appeals has recognized 
on1> \ c o  cLceptioiis t o  the prior written notice rule, namely, where the locality created the defect or 
h w a r d  throiigh a11 affirmative act of negligence or where a "special use'' confers a special benefit upon 
ihe locality I itl ) In this case neither of the exceptions is applicable. 

111 oppoxition. plaintiff argues that there is a triable issue of fact concerning whether Huntington 
;atised and! or created the defective condition. Plaintiff argues that the complaint, on October 19, 2000, 
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coiiceriiiiiy c!n uplifted sidewalk in the subject area could constitute notice to the municipality and 
!ill-thzi- that \L ork done to repair the sidewalk in October, 2000 may have caused the defect in the 
i m i c h a y  and allowed water to accumulate which created the snow and ice condition. Although an 
exception t I )  prioi written notice requirements is recognized when a municipality has or should have 
IIiio\\ ledge ot'a defective condition because it either inspected or performed work upon the subject area 
,liortlJ be to le  tlic xcident (see, Jucksori v City ofM011ttr Veriioii, 213 AD2d 892, 892-893, 623 
NF'S2d 05k I 19951, 1 1 1  deiiied 85 NY2d 8 12; Giganti v Town of Hempsteud, 186 AD2d 627, 628, 588 
V'Y SZd 3 1 > .  3 I4  t 1992]), that exception does not apply in the instant case since Huntington was notified 
ot',i >ide\\alh dvf'ecr i n  2000, three (3) years prior to plaintiffs accident, and at that time it repaired the 
dc tcc t i ve  >iden ,1111 PlaintifYs reasoning, therefore, is not persuasive, since it is pure conjecture and 
\ px L! 1 'I1 IO I 1  

To obt i in  sunimary judgment, the movant must establish its defense or cause of action sufficiently 
! I )  \~a1-1-2111 ; . 'oLir t 'S  directing judgment in its favor as a matter of law, which Huntington has done. The 
p i 1  ry oppojiiig the niotion must produce evidentiary proof in admissible forni sufficient to require a trial 
o f  inatel-ial ;~iiestions of fact on which the opposing claim rests. Mere conclusions, expressions of hope, 
or  iinsuhsta itiiited allegations or assertions, as were submitted herein, are insufficient (Rebecchi v 
PVIiit,worc, 1'7 4 0 2 d  600, 568 NYS2d 423 [ 19911; Gilbert Fralzk C o p  v FederalIizsuraizce Co., 70 
\ F ' 2 d  900, 7 2 5  YYS2d 793 [ 19881). Further, to satisfy the notice requirements, the alleged complaint 
must sp~'cifciil1 v refer to the defect which it is alleged caused plaintiff to slip and fall. The notice 
,iIIegc:d Iier(.iii concerned the sidewalk and not the roadway and is therefore insufficient, as a matter of 
/a\& (. ,CY g c ~ i i ~ , i d l i  ,4c/iesoii v City of Mount Vernon, 6 AD3d 468; 774 NYS2d 432 [2004] [complaint 
Lx)iicc'riiiiig pooi condition of roadway did not constitute prior written notice of the particular defect]; 
Ciirci v C i q  OJ'.YLW Yovk, 209 AD2d 574, 619 NYS2d 98 [ 1994][noticed defects were isolated from 
  id not  pnrr ( ) f  the defective condition which allegedly caused the accident in question]; O'Rourke v 
7 b ~ l  of'Smitlirnwri, 129 AD2d 570, 5 14 NYS2d 68 [ 1987][reported areas did not create an awareness 
of t h c  defect \vhicl t  is at the center of this controversy]; Holt v Couizty of Tioga, 95 AD2d 934,464 
UF'S:!d 278 I Ic>t(3 l[notice at the very least should bring the defective condition to the attention of the 
,iuthoritiesj Culnssi v County of Nassau, 6 Misc3d 136A, 800 NYS2d 346 [2005] [a generalized 
coniplaiiit iiliout the condition of the roadway is insufficient to constitute prior written notice of a 
, i ?Ci l  t ic dcf-.ctl) 

Deftwdant Huntington subniitted admissible evidence establishing that a review of the town 
I ecoi-(ls, for the iulJject area located in front of 74 Columbia Street, did not reveal any coinplaints or 
noti fiiation to Huntington concerning the roadway defect which plaintiff alleges caused him to slip and 
fall and plaintiff concedes that he did not notify Huntington of the existence of the defect prior to his 
.iccidl:nt. I luiitington therefore has made a prima facie showing of entitlement to judgment as a matter 
of law tliroL gh the submission of' affidavits to the effect that it had no prior written notice of the 
ciefkctive iitlewall\ as required by the state statute and the Huntington Town Code (Town Law tj 65-a; 
I Iuiitington I OM n Code 4 I74-3)(scv, FViiiegvud v New Yovk Univ. Med. Crr., 64 NY2d 851, 853, 487 
\'I ~ ! d  3 10 I I985 I )  I n  opposition. plaintiff herein failed to raise a triable issue of fact with respect to 
L\ h c t h  the 7 o n  11 created the allegedly defective condition through an affirmative act in order to 
OL crconie tlic lack of actual notice (see, Anzabile v City of Buffulo, szrpi-a; Goldburt v County of 
\U.WU, 30F7 4 D 2 d  I O  19. 763 NYS2d 776 [2003]; Bang v Town of Sinitlitown, 291 AD2d 516, 738 
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4ccor-dixigl). Huntington’s motion for summary judgment is granted (see. Alvarez v Prospect 
tIosp., t,X YJ72tl 320, 508 NYS2d 923 [ 19851; Zuckermarz v City of New York, 49 NY2d 557; 427 
\ J  SZd 5 0 :  I low]) 

FINAL DISPOSITION X NOTfF AL DISPOSITION 2 
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