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JOHN P. HUMPHREYS, ESQ. 
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P 1 ain ti ffs , 

- against - 

IhCOIIPOR.4TEI) VILLAGE OF LAKE GROVE, : 

Defendants. : Melville, New York 1 1747 
X 

Lipon t l iu lhilowmg papers numbered I to 29 read on this motion for summary judgment ; Notice of Motion/ 
( )rdci- to Show ( ‘.ILISC and supporting papers- 1 - 14 ; Notice of Cross Motion and supporting papers 2 Answering Affidavits 
and supporting papers ; Replying Affidavits and supporting papers 28-29; Other -; (v 
m-- ) it is, 

15 - 27 

ORDERED that this motion (002) by defendant Village of Lake Grove pursuant to CPLR 3212 
Ibr summary j tidgiiieiit dismissing the complaint is denied. 

This is an action sounding in negligence to recover damages for personal injuries sustained by 
plaintil‘fs when 011 June 26, 2005 their truck was struck by a tree limb which fell from a tree on Moriches 
Iinad. In the ‘4 illage of Lake Grove, New York. 

Ilefel dant now moves for sutnmary judgment asserting it did not receive prior written notice of 
the defect in he trec from which the branch fell and had no notice otherwise of the defective condition of 
thc tree. In s .ippo~-t of the motion, defendant submits, among other things, the complaint, answer, copies 
of’the 1x11 of mticulars, and transcripts of the examinations before trial of Kevin Doyle, Wendy Prato, 
,tiid [louglas C’ol i  no. photographs of the tree, and the affidavit and recordshotes of Douglas Colino. 

Tlie prq3oncnt of a summary judgment motion must make a prima facie showing of entitlement to 
idgment as ;I matter of law, tendering sufficient evidence to eliminate any material issues of fact from 
thc case To g 1 m t  summary judgment it must clearly appear that no material and triable issue of fact is 
prcsenled (Si,kmm I’ Twentieth Century-Fox Filiiz Coryoratioiz, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
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The movant has the initial burden of proving entitlement to summary judgment ( Winegrad v N. Y.  U. 
Medical Ceiirer. 64 NY2d 85 1,487 NYS2d 3 16 [ 19851). Failure to make such a showing requires denial 
of the motion. regardless of the sufficiency of the opposing papers ( Winegrad v N. Y.  U.  Medical Center, 
\iipr(i). Once such proof has been offered, the burden then shifts to the opposing party, who, in order to 
defcat the motion for summary judgment, must proffer evidence in admissible fo rm... and must “show 
facts sufticicnt to require a trial of any issue of fact” (CPLR 3212[b]; Zuckerman v City of New York, 49 
YY2d 557. 427 N W 2 d  595 [ 19801). The opposing party must present facts sufficient to require a trial of 
a n y  issue ol’ f i ~ t  by producing evidentiary proof in admissible form (Joseph P. Day Realty Corp. v 
,4er0,von P r d s . ,  I48 AD2d 499, 538 NYS2d 843 [2”“ Dept 19791) and must assemble, lay bare and reveal 
his proof i n  .)rder to establish that the matters set forth in his pleadings are real and capable of being 
established (Chstro v Liberty Bus Co., 79 AD2d 1014, 435 NYS2d 340 [2’ld Dept 19811). Summary 
judgment sh ill only be granted when there are no issues of material fact and the evidence requires the 
court 1 o direa a judgment in favor of the movant as a matter of law (Friends of Animals v Associated 
Fur Icljrs., 46 NY2d 1065, 4 16 NYS2d 790 [ 19791). 

\‘illage Law 56-628 provide,s that “No civil action shall be maintained against the village for 
tlamages or iiilurieh to person or property sustained in consequence of any street, highway, bridge, 
culvert, 5ide.s all< or crosswalk being defective, out of repair, unsafe, dangerous or obstructed or for 
damages or iiijurics to person or property sustained solely in consequence of the existence of snow or ice 
upon any stdcwaik, crosswalk, street, highway, bridge or culvert unless written notice of the defective, 
unsafe, dangerous or obstructed condition or of the existence of the snow or ice, relating to the particular 
place, was actually given to the village clerk and there was a failure or neglect within a reasonable time 
after the receipt o f  such notice to repair or remove the defect, danger or obstruction complained of, or 
cause the snow or  i c e  to be removed, or the place otherwise made reasonably safe.” 

Dour las (301ino submitted an affidavit which sets forth that he is employed by the Incorporated 
Village ofLal,e Grove as Superintertdeiit of Public Works and is responsible for maintenance of the 
Ltrcets owned by the Village of Lake Grove, which includes inaintenance of trees overhanging those 
streets. He st,ites that upon receipt of the Notice of Claim 011 August 25, 2005, he made a personal 
inspcction of’ Lhc tree describe described in the Notice on August 26, 2005 and was unable to determine 
the calix of .he branch breaking off. 

He states that i fa  verbal or written complaint pertaining to trees overhanging public roads in the 
Village IS made, <I written service call is forwarded to the Department of Public Works. He searched 
those record:, kept i n  the ordinary course of business by the Village but did not find any written or 
recorded verxil complaints or service calls with respect to the tree at issue prior to August 25, 2005. 

LIr. (’olino set forth in his supporting affidavit that during the month of March every year, he 
takes three to lour days and personally drives the roads of the Village inspecting the roads and sidewalks 
and trees in preparation for the budget for the following Village fiscal year which runs June 1 to May 3 1. 
HIS  inspectrcn consists of, but is not limited to, looking for low hanging branches, leaning trees, dead 
looking trees. holes i n  trunks, bark falling off trees, and rotted areas in trees. If he sees a problem with a 
tree. 11,- then makes a closer inspection to confirni a problem with the tree. He then makes a note of it and 
liab tht: Departmcnt of Public Works deal with the issue right away, or calls a contractor to look at the tree 
and ddvise i t  any work IS necessary. When he did his inspection in March 2005, he did not notice any 
problem wit11 the tree at issue and states he had no reason to make a close inspection of that tree. 

[* 2 ]



[ h y l c  I Incorpc i-;ircd L’iliage of Lakc Grovc 
Index bio 05-21. 1-4 I 
f’age No. 3 

I n  addition to the yearly inspection, he states he personally drives the roads of the Village on a 
daily basis, including Moriches Road. on the average of four times a week and never noticed a problem 
nit11 the trer at issue. Other employees of the Department of Public Works also look out for problems 
hit11 trees which overhang the Village roads during the course of their employment, and if they notice a 
problem with a tree, notify him so that the problem can be addressed. He states he was never notified by 
any employcc ol’tlie Department of Public Works of a problem with the tree in issue prior to June 26, 
2 0 0 5 .  

Mr ’olino testified that he has no training in horticulture gardening or tree horticulture or as an 
arborist. When he went to the site of the incident two months after the accident on August 26, 2005, he 
found the trcbe at issue which was located in the right of way of the Village of Lake Grove. He did not 
remember i f  he saw a discoloration of the base of the tree when he inspected it, but did remember seeing 
the ~-einnant of a broken branch. He could not remember the girth or circumference of the broken limb he 
w w  on the 11-ee and took no measurements of any part of the tree. He did not know how the branch broke 
off. IHe did lot  remember if he saw any other broken branches on the tree. He did not know what type of 
tree it was. i-le believed i t  was a fresh break because it was not gray or brown. The remnant of the branch 
that fell was hanging over the roadway of Moriches Road. He did not know how close the leaning edge 
of the tree was to the curb of Moriches Road. The tree itself was trimmed back afterward this inspection, 
but he did not know when that was done, but believed it was after Christmas. He did not know how much 
of the tree wa4 trimmed back, but did indicate that the remaining stump of the limb which broke was 
trimmed back and a combination of dead and live branches and limbs were removed from the tree. This 
trini \a ork w i\ performed by an outside contractor, Jim’s Complete Tree. 

The ‘Jillage of Lake Grove has also submitted the transcripts of the examinations before trial of 
Kevin Doyle 2nd Wendy Prato in support of the motion. 

Wend! Prato testified at her examination before trial that when she returned to the site two weeks 
after the accident, she found the tree that the branch came from and stated it had a huge crack and jagged 
limb hanging: over the road. She noiiced what she described as “rot” on the base of the tree extending 
towards the middle, with a lot of branches hanging over the road as well as the main branch from the limb 
that fell on tlic car. The “rot” she described as looking like mold or fungus. She returned several months 
latcr to the scene with her mother and grandmother, and the tree was still there with the same mold and 
ii1ngua 011 I t  

Keim Doyle testified at his examination before trial that about a week after the accident he 
returned to the scene of the accident and found the tree he believed the branch came from as there was the 
remainder of ;i limb where the branch snapped off. It was rotting in that area and he stated the base of the 
tree did not look healthy as it had a lot of moss and some fungus which was visible from the street and the 
sidewalk a10 ig the roadway. 

Neithei- Kevin Doyle nor Wendy Prato testified that they, or someone else gave prior written 
notice of the condition of the tree to the Village of Lake Grove 

Based upon the foregoing, it is determined that the Village of Lake Grove has demonstrated prima 
facie entitlement to summary judgment on the issue that it did not receive prior written notice of the 
dangerous cc~ndition of the tree. 
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Plaiiiti ff opposes the motion on the grounds that defendant was negligent in maintaining the 
sidewalk and roadway by permitting a tree in a dangerous, deteriorating condition to remain overhanging 
the rodway Plaintiff further contends that defendant was negligent in its inspections of the roadway and 
overh;ingitig tree branch. In supporl:, plaintiffs have submitted, inter alia, the transcripts of the 50(h) 
hearing and the examination before trial of Kevin Doyle; the transcript of the examination before trial of 
Wendy Prato: thc affidavit George A. Iannaccone, a certified arborist, and witnesses Carol Drago, Chris 
Ilenneen, and BI-LKX Drago. 

Prior writteu notice of a defect is not required where the municipality is affirmatively negligent in 
creating the sdleged condition (Caizizoiz v Iizcorporated Village of Liizdeizlzurst, 226 AD2d 662, 641 
NYS2d 728 [2”“ Dept 19961). 

Whil: plaintiffs, in opposing this motion, have not demonstrated that the Village of Lake Grove 
I eccived prior written notice of the defect involving the tree at issue, they have submitted the affidavit of 
George A. Iannaccone, a certified arborist licensed in the State ofNew York in support of their argument 
that defendant Village was negligent in its inspection of the roadway and in causing or permitting a 
dangei-ous condition, a defective tree branch, to remain overhanging the roadway where the accident 
occurred. thus permitting the tree liimb to fall. 

‘Llr. Imiaccone avers that 0111 June 30, 2005 he inspected and photographed the tree at issue, 
including the broken stump of the limb involved in the June 26, 2005 accident. He states that wood 
decay, “conks.” were present at the base of the tree which had numerous dead branches and broken, 
J I O I I C ~ M I  stubs in the upper crown of the tree. Part of the top portion of the crown of the tree was broken 
off a n d  cavitics 111 tlie upper stem were observed. These dead branches, he opined, pre-existed the 
accident of JLHX 26, 2005. He sets forth that a “conk,” or rot, is a mushroom-like fruiting body seen on 
standing tiniixr and indicates a fungal invasion of the tree. In the early stages, conk simply causes a 
stained purple or light pink discoloration on the base of a tree. In the later stages, the wood breaks down 
to for rn  a hoiicyconib appearance, which was present on the tree at issue, indicting the tree was diseased, 
sick arid decayed I t  is Mr. Iannaccone’s opinion based upon a reasonable degree of scientific certainty 
thrit this rot cxisted for at least two to three years prior to June 26, 2005, based upon the size of the conk, 
and its shape, and the presence of numerous dead and broken and hollowed-out stubs in the upper part of 
the canopy o f  the tree, and tlie broken and missing crown of the tree, in addition the freshly broken limb 
involved in t i e  accident. He further opined that the tree presented a high risk of failure and that it was 
toreseeable and predictable that a limb, such as the one which broke off on June 26, 2005, was going to 
break off at c ny time for approxiniately two years prior to June 26, 2005, thus posing a risk and danger 
hanging ovei the roadway and sidewalk to those passing by. He further stated that the dead branches, 
brokeii and Iiollou’ stubs, and the missing part of the top of the tree was clearly and easily visible from the 
road siirface and sidewalk of Moriches Road as one drove or walked by the tree for at least two years 
prior to the dare o f  thc accident, and that the “conk” condition and dead limbs were readily observable by 
a person Ioohiig for signs of decay, rot and disease in a tree. 

Plain iffs also submitted the affidavit of Carol Drago who witnessed the accident and saw a branch 
trom a tree on thc east side of Moriches Road fall onto a Ford Pick Up Truck which was traveling 
northbound. After the accident, she states, she observed the tree from which the branch fell. The branch 
overhung Moriches Road and the tree had a fresh break toward the top of the tree. 
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The Affidavit of Chris Denneeen, also submitted by plaintiffs, sets forth that he/she, while 
traveling no-tlibound on Moriches Road on June 26, 2005, witnessed a tree limb drop on top of the 
windshield of tlie keliicle in front. The limb overhung the roadway. After the accident, the break in the 
!imb o f  the tree that remained could be observed. 

The iit'fidavit of Bruce Drago sets forth that on June 26, 2005 he was operating his motor vehicle 
on Moriches Road and observed a branch from a tree on the east of Moriches Road fall and strike a Ford 
Pick 1Jp TruLk traveling northbound on Moriches Road. The branch overhung the roadway. After the 
accident. tlie stump of the branch that broke off from the tree could be observed. He stated it was a fresh 
break. 

The ( 'ourt concludes that defendant's submissions have raised issues of fact concerning whether 
the Village c f Lake Grove was negligent in its inspections of the tree at issue, whether it was negligent in 
permilti tig a defect or dangerous condition or hazard to develop and/or remain, whether it was negligent 
111 failing to ~ h s e r v c  rot, mold and fungus and dead and broken limbs on the tree at issue during the 
inspections, ind whether it was negligent in failing to take reasonable measures to remedy the conditions. 
These factual issiies preclude the grant of summary judgment to the Village of Lake Grove. 
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