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MOTION SEQ. NO. 

\ ”  MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits - -- 
Replying Affidavits - - -  

Cross-Motion : I d e s  L-1 No 

-~ -- 

Upon the foregoing papers, it is ordered that this motion 

Q!. 
h&, 

In accordance with the acconipanying Memorandum Decision, it is licrcby 

ORDERED lhat thc order to show cause is dciiied; and it is furthcr 

ORL>EI<ED that the cross-motion is denied as preniaturc; and it is further 

ORDERED that in light of defendant’s representation during oral argument that a demand 
br a complaint was served, plaintiff shull serve a complaint within 30 days of the date olthis 
d e r ;  and it is lurther 

OIL)EKEI3 that plaintiff save a copy of this ordcr with notice of entry upon all parties 
Nilliin 20 days of entry; and it is hrtlier 

ORDEK 131 lhal the parties appear for a prcliminary conlerence on November 20, 2007, 
!:I5 p.m. Part 3 5 .  

This constitutcs the decision and order 01 the Court. n 

Check one: _ _  FINAL DISPOSITION 1 4~ o N -FIN A L D I s PO SITI o N 
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HON. CAROL ROBINSON EDMEAD, J.S.C. 

ME M 0 K A N I 1 LJ M DEC1 S I O N  

X ““04.%.... =%u. 
--------------------_______________1_1_1--------------------------- 

L&;, 
Yqy 

Plaintiff, IJniquc 1,aundry Corp. (the “plaintiff’) moves by order to show cause, pursuant 

to CPLR $8 630 1 and 63 1 1 lor a temporary restraining order eiijoiiiing def’eiidunt Hudson Park 

N Y LLC (“Hudson”) and Joel W. Wiener (“Wiener”) (colleclively, the “dekndants”) 1ri-Oi-n ( 1  ’) 

causing h e  plaintill or any of plaintill’s property to be ejected from the laundry rocmi (tlie 

“Prcniiscs”) of tlie building located et 323 W. 96Ih Street, Ncw York, Ncw York 10025 (tlic 

“Building”), which arc bciiig occupied by the plaintiff, (2) moving, damaging, or taniperirig with 

ccrtain washer arid dryer machines (the “Machines”) at the Prcmiscs, and (3) interfering with 

plaintiff’s use of the Premises. 

Order to Show Clause 

Plaintiff allegcs that in August 2003, plaintiff entered into an 1 %year “l’roposal/Contracl” 

(the “Contract”) with a previous owner of the Building, Shaya B. West, LLC, whereby Plaintiff 

was leased thc Prcmiscs for the piiiposc of operating tlic coin-npcratccl Mncliiiics. Pursuant to 

the Contract, plaintiff agrccd to purchase and maintain the Machines for inslallation in the 

Premises, ~ i d  the previom owner agreed to lease the Premiscs to plaintiff for tlie purposc of 
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, insla‘lling and operating tlic Machines, al a lixed monthly rent of $1,1 50.00. According to 

plaintjfl, the C‘onlrxt accompanied a tlooi plan aiid contains a spccific dcscription of thc 

premises to be exclusively occupied by the Plaintiff, and the t’ixcd term of tlic C‘ontract. Thc 

Conlnict also provides that i t  shall run with the land and bind all future owners and assignccs. 

Although the Coiitracl requires that thc lessor obtain a written assumption from any subsequent 

purchaser, it also provides that [lie assignment to any  succcssor shall bc sclf-operative despite thc 

I cssor ’ s h i 1  lire to oh lain a i  assumpti on. 

By lcttcr dated .luly 26, 2007, the same day that the sale or  the Building closed, the 

dcfciiclaiit Hudson, ;is the new owner of the Building, invoiccd plaintiff for. tlic rent duc uiider thc 

Contract. By separate letter also dated July 26, 2007, the plaintiff was notified that tlic “the ncw 

owner, Hudson Park N Y  LLC, will not assuiiic tlic lauriclry contract dated August lSth, 2003 . . . 

7 1  

Plaintiff coiitciids that the defendants had actual aiid constructive knowlcdgc of tlic 

Contract prior. to closing o ~ i  the pirrchase 01 the Building. Plaintiff claims that dcfciidmts werc 

inariagers of the Huilding for weeks or months b e h e  closing 011 the purchase, and had 

constructive iioticc of the Contract by virtue olplaintiff’s open and notorious use of thc 

Premises, the presence of plaintift’s Machines, and plaiiitil’t’s employee’s lrequent visits to the 

Premises. 1l)eIetdants assunicd thc Contract prior to repudiating it, by invoicing the plaintiff lor 

relit due. Furlher, as defendants’ first lcttcr repudiating the Contract is dated on July 26, 2007, 

the same day that the sale of the Bui ldiiig closed, the defeiidaiits are iiot “good hilli” purchasers. 

PlaintifLxgues it has  a likelihood of succcss oil tlic merits o f  its claim that i t  has ;I valid 

lease agreement, continues to pay rent thereunder, and del‘endanls’ threatened eviction of plaintiff 
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I is unjiistificd. In addition, plaintiff will suffer irreparable harm unless a temporary rind 

preliminary injunction are granted, in that the revenue generated by the Machines constitutes the 

vast mnjorily o l  plaintill's revenue arid the loss thereoL wo~ild immediately render plaintiff 

iiisol vent. F~i~-tIieI, a balaIicing ol' the eqi i i t ies establishes plaiiitill's eiititlement to such rclicf, as 

clefenclants will suffer no harm froni being enjoined froni this unlawful eviction. 

C' ro s s- Mo 1 ion 

I n  rcspoiisc, defendants cross move pursuaiit to C'PLR 321 1 (a ) ( l )  and (7), lo dismiss the 

aclion on (lie ground that plainML has no cause of action against eithcr dcfciidant, and for costs 

and disburscmcnts of this action. Defendants contend that plaintiff is riot a tenant, does riot have 

a Icasc, and has no basis in law (11' in equity for this action. 

Defendants arguc that the Contract is riot a Icasc, but a licciisc and defendants arc not 

bound by it. Ikfcndants assci-t that [lie Contract is a license, in thal the Contract (1) does not 

describe aiiy specific premises ;is being demised to the plaintiff, and (2) does not givc exclusive 

use aiid occirpancy of any particular prcmiscs to myoiie, but rcquircs the owiicr of the Building 

to maintairi tlic prcmiscs in clean condition, rciiiovc rubbish, kccp tlic prcmiscs available for use, 

mid providc frcc utilitics, water and sewer; in a tnie lease, thc tenant pays for water, electricity or 

gas used or consumed by laundry room uscrs. At best, tlic Contract nicrcly givcs plaintiff thc 

exclusive right to install, maintaiii, and repair laundry equipment in the Building. In addition, 

since the Contract term is for iiiore than 3 years arid was not recorded and riot in recordable fonii, 

i t  carmot be enforced against a Liilure pul-chaser. Plaiiitiflis not evcn listcd on tlic rciit roll 

annexed to the contract of sale for the Building. 
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Dekndants also argue that the Contract is unconscionable and should not be cnforcccl. 

According lo defcndants, llie prior owner, was named alter Shaya B. Boyinelgreen, who is the 

hthcr of Zvi Boymelgrccn, the person who signed tlic Contract. The 13oymelgreens are personal 

close fricncls of tlie plaintiWs Vice-Presidont. Tlierehre, even if tlic Contract were a Icase, 

wlijch it is no[, i t  is an unconscionable and Linenfbrccablc attcnipt by the Boymelgreeiis to  enrich 

their li-iend at the cxpciisc ol‘ Hudson. 

Furthermore, tlic Contract violates the uncierlying ground lease’s provisions which require 

that subleases be the result of an aiiiis’ length transaction and take the fc7rni cirstomarily wed h r  

the rental of commercial space in New York City. The Contract also fails to state that it is 

subordinate to the grouiid Icase and that it shall tcrininate no later than one day prior to thc 

expiration date of the ground Icasc, as so required. The Contract violatcs three of the giiidelines 

for subleases under the ground Icasc, in that i t  does not contain an cxprcss statcmcnt that it is 

subordinate lo the ground Icase, it does not charge rnarkct rcnt, and does not iiiclirde all the usual 

pass-through cxpenses, including real estate tax cscalations, water, sewer and sprinkler fees, 

coininon area maintcnance, c)r porter’s wage calculation. 

Hiidso~i asserts that at the closing of the Building, I ludson speciGcally excluded the 

Contract from the Assignment of Jxases and Rents. When I Iudson reviewed the Contract with 

its attorneys, IJudson cunGrmcd that thc Contract was a mere licensc to provide laundry services 

to the Building’s tcnants. Hudson promptly notified plaintiff thal Hudson was not bound by the 

Contract and that plaintiff sliould rcmove the Machines. I.Jpon plaintiff’s request, Hudson 

granted plaintiff more time tu remove the Machines. I Tudson’s inadvertent sending of a rcnt bill 
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. 
. bch'o;c becoming awarc of all tlie facts does not constitute a waiver nor creatc a tenancy oul ol'the 

Contract. 

Def'endanls also contend h a t  a search 01' the Ikparhnenl of State's database reveals an 

entity called LJniqiie Laiiiidry ,';'rr.vicc Clorp., which is not the named plainlifl in this action. 

It is further argued that there cannot be any tortuous interlerence with contract, sincc tlicrc 

is n o  valid contract in the first instance between plaintiff and Hudson or between plaintiff and 

Wiener. N o r  will ;I lortioils interrerence with a contract claim lie where the person allcgcd to 

have interl'crcd with tlic ~ o n t i + x t  lins a lcgitimatc busincss reason niid here, defendants acted lor  

legitimate business reasons in [hat the Contract is extreiiiely economically disadvantageous to 

I ludsoii. Furtlicr, tlicrc can bc no claim for aiiticipatory breach, since there is nothing to be 

breached. 

As to dcfciidnnt Wiener, lic contciids that he is not personally liable to the plaintiff. 

Moreover, a licensor can use self-help to remove a licensee once the licerise tias cxpircd or 

terminated. Further, the plaintill-is still operating a laundry scrvice in the Building and has not 

bccii evicted. 

A preliminary injunction is unwarranted, as plaintiff failed to demonstrate a substantial 

likelihood of siiccess on tlie merits. Further, plaintifl waited months alter being told that tlie 

Contract was a license arid that Hudson was not bound by it, belore moving for relicf. Such 

delay underiziines any claiizi of immediate, irreparable harm or lack of an adequate remedy at law. 

Finally, the biiluicirig of equities tips in Gvor of defendants, as plaintill has no right to continue 

to provide lauiidry serviccs once tlic C'ontract cnclcd. 
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I-? c 1’ I y 

In  opposition to tlic cross-motion and fiirtlier support of injunctivc rclicf, plaintiff argues 

that the cross-nio t io i i  to disiiiiss ic prcmaturc, since no C‘omplaint has been served in this aclion. 

Additionally, a s  only thc Icssc)r uiidcr the ground lcasc (who beiielits h r n  [he relevant clause ol‘ 

the ground lease), niay rnakc assci-tions that tlic C‘oiitract violates the ground lease, defendants 

lack standing to challcngc the C’ontract 011 such grounds. 

I’li~iiilifI insisls the C‘ontracl is a lease, as it coiltailis terms for fixccl rciit, is in-cvocablc 

[or a cielinite term, is Geely assignable, contains itzdiciri of exclusivity, and tlic partics iritcridcd to 

create a lease. The course of’condiici between plaintiff and the prior owner indicates that the 

plaintiff had complete and exclusive cuiitrol and dominion over thc Premises. Plaintiff coiitcnds 

that it contracted with “Furst Venclirig” for Fmst Vending to install soda arid snack vending 

niachiries on the Premises. A1 no time did plaintiff or Eursl Vending coiisult thc prcvious 

building owner at that time, and tlic prcvious building owner never objected lo the inslallation of. 

said vending macliiiics. T ~ s ,  such contract denionstrates that plaintifr has sole and exclusive 

occupancy, possession, control aiid dominion of thc Prcniiscs. 

Nor is thc Contract def‘eated by the lack ol‘recording, as there is no question that the 

defendants knew of plaintiffs lease, as well ns plnintift’s occupancy on the subject premises. 

Thus, the C‘ontracl is binding or1 dcfcndants, and any ambiguity i n  tlic dcscriptioii of tlic clcmiscd 

prcmiscs is rcsolvcd by the floor plan. Plaintiff also points out that defendants ackiiowledged the 

Contract as ;i lease, by referring to the C‘onlracl as “The Laii1id1-y Lease” in an Assignment of 
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I I ,casts and Rents.’ FLirtlier, plainliil’s payment for services such as water mid scwcr is included 

iii the lixed reiil. In h e  event the Contract is dcciiicd 3 license, dcfcnclants’ appropriate rccourse 

is to comiiiciice ;i special ploceedjng under RI’AI’L $71 3(7). 

AddiLioiially, [he C’ontract is the product of an a m ’ s  length ricgotiation ovcr its terms, in 

lliat pliiiiitiWs prior owiier demanded that p1aintii.f beat thc terms of a compcting offer. Plaintiff 

made a niore attraclivt: offer, which included higher rent, niorc macliiiics, and a $15,000.00 up- 

front payment to the prior owner. Furthcr, plaintiff contends that the Contract is a fair lcnsc and 

it  is preposkrous l o  claim h a t  h e  commercial lease between millti-millionaire businessmen is 

uncunscionable. At the time the Contract was entered into, the building was under construclion 

and alniost completely vacant. That such a contract might be worth iiiore now says nothing 

about tht: fhirncss of the agrcemcnt at the time. 

And, plaintiff alleges, i t  has ai1 ndditioiial cause of action against Wiener Ibr conspiring 

with the previous building owner to deliraud plaintiff by leading it to invest significant sums of 

money in rcliaiice cm thc Lease. In any event, the cross-motion to dismiss the claims against 

Wiciicr is prcmaturc, since no evidence has been presented to establish his authority to act on 

behalf of defendant I ludson in tortiously iiitcrfcring with plaiiitiff‘s Contract. Further, plaintiff 

intends tu claim liraud by Wiener, thus precluding him h m  hiding bchind the corporate shield. 

With respect lo the corporate name o l  the plaiiitilili, the h c t  that the final word oli the 

corporate naiiic was accidctitally omitted from tlic caption is of no consequence. Defendants’ 

I I n  support of tliis ai-giimcnt, plaintifl‘points o i i t  tha t  although the Contract is labeled “l’i-oposaliC~ontract,” 
in the Assignment of I ,eases and Rents, defendant Wiener personally handwrote thc words “Except for the Laundry 
I ,ease” in the third recital paragraph, thcreby adniitting that the Contract is ;I Icasc. 
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, coiiiiscl identified plai ntill as “Unique I ,a~iiidry Service Corp., and plaintii‘f is prcpared to seck 

Icave to amend thc captioil so as to assuage aiiy coiiceriis, 

Fiirtlier, plaintil”f1ias invested considerable sums in tlic operation 01 its laundry business, 

and the clisriiptiori ofplaintiff7s business mid irijuiy to its reputation arc consequences Lor which 

compcrisntion would be ctifficult. Any cviction of the plaintiff would cause pcr-soiial hanc ia l  

ruin for its principal shareholder. And, the loss o f  future income would be difficult to dctcrrtiine, 

rendering nionetr-iry rcniedy inadcquate. Nor  c m  it bc said that plainliIf wni ted months to assert 

its rights, since its ir-istnnt appliculion was made on August 16, 2007, thrce days aftcr plaintiff 

Grs t rcceived a wri tteri co niiiiuni ca t i on from dcfciidan I s .  

At worst, del‘eiidants would tcniporarily lx deprived oi’a potcntially higher rent from 

another Icssee, which loss dcfendants could seek to recover from plaintiff, should delendants 

ultimately prevail al trial. Further, dcnial of prcliminary iijuiictivc reliel‘would be lantamount to 

suinmriry judgment in defendants’ kivor, with no discovery, thereby dcpriving plaiiitil1 due 

proccss of law. And, dcftsndants have unclcau hands, as they created the present controversy by 

tortiously interfcriiig with plaintift’s Contract with the prior owncr o l  the Building, by inducing 

the prior owncr to forego the assumption it had covenanted to obtain froni delendants. 

Aiialvsi s 

A preliniiiiary injunction is a drastic renicdy that “rcquire[s] a clear showing of I ikelihood 

of dtinirtte succcss oii the merits,” danger of irrcparable in-jury in thc absence of an injiinction, 

and a balance of the equities in its favor (/+>{hcv-ge h t l .  v Di Yino, 109 A112d 235, 240 [lsl Dept 

19851; .we L ~ I S O ,  C.lret/it h i t x  v Ki,ckWi,w 6111., 282 AD2d 246 [ 1 st Dept 2001 J; SELJ d s o  Grmt 
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C‘o. v Sroyi, 52 NY2d 496, 5 17, 438 NYS2d 76 I I198  1 1; I,’mitu, L.P. v Mqdt~wood Equi/y 

i’Lwlncrs (QfJsliorvJj L / d ,  -- N Y S2d ----, 2007 W I ,  2 1 99043 [ 1 Depl 20071). 

PlaiiitilTs entitlement to preliminary injunctive rclicf first rests on its ability to establish a 

likclihood of S ~ L C C ~ S S  on the merits of its claim h a t  the Contract constitutcs a “lease,” as opposed 

to n licciisc as dcfendaiits cc:)ntt.iid, and il‘so, whether its rights may bc tcl-minatcd by dcfcndants. 

‘I’hc construction of an unambiguous contract is a question o1 law l‘or the court to p ~ s s  011, 

and cir-cumstances extrinsic to the agrecineiit or varying interpretations of the contract provisions 

will riot be c,onsidered, where, as here, the intention ol‘the parties can hc gathercd from the 

inslrunicnt itsclf (J,akc C.‘onslr. 

621 N.Y.S.2d 337 I l S t  Tlcpt 19971). 

Ilevclopmcnt Cory. 1). Cily oJ’Nc.w York, 21 1 A.D.2d 5 14, 5 15, 

It has been stated that if the occupation of the land is in coimection wilh a service to  be 

rendered to the landlord, thcn posscssioii coiitiiiucs to be that o r  the landlord (h’cypar Cot-p. v 

Fosterporl Rccrl/.y C‘urp., 1 M i x  2d 460 [Suprcinc Court, Bronx Clourily 19471, citing Kcrrlrins v 

Yeoplr, 60 N Y  221, 225). Thus, generally, an agreement h r  the installatioil and servicing of 

lauiidty facilities lor the use of tenants of a building has been held tu create a licciisc (Dime 

Laundry SCI’V., Jnc. v 230 Apcn.tnicnls, Gorp., 120 Misc 2d 399,466 NYS2d I 17 [Suprcnic Court, 

Ncw York Counly 19831; sec J,i/zro Eyiiip. C.’orp. 1.7 Wes/~ige Tower A 

Dept I9961 Itliidiiig that a seven-year agreenient obligating plainti11 to install and maintain coin- 

operated liiuiidry machincs on cadi of the floors ol‘delendant’s c~ ) i id~~~i i i i i u rn  [or a set sum for 

“rent” is a liccnse, and not a lease]). 

For a17 agrccmcrit to constitute a lease sucli as to crcate a landlord-tenant relationship, 011 

tlic other hand, there must bc an indication that, by the terms thcreof, plaintill‘ paid rent “for 
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outright owiiei-ship I of ;I del-lnite space1 lor the duration of the tcnn” (Livtro Equip. Gorp. 11 

PP’ss/qqe T O M J C ~  A.r.scic., s i q i r L i , .  L‘i/ing, Kc!ypir (,‘orp. v Fos/erpw! K C L ~ I I Y  C’orp., s i p r l i ,  at 47 1 ). 

Evcn whcrc Lhc agrceiiient contains “exclusive” language, thcrc must bc evidence olsolc and 

exclusive doriiiiii~m by the teiiant over the ‘‘;li-ca wlierc the machj nes are installed” (Di tm 

LCII . IM~I: ) I  S’crv. 11 230 A p / s .  C“o/p., , ~ ~ i p r u ) .  Such cxclusivity, nccessnry fur the crcation of a 

laiidlord-tciiant relationship, could bc iiidicated by “coiitrol ovcr tlic patrons of [he laundry 

scrvices, control of !lie keys, or exclusion of‘ other vending machines: or services” ( D ~ N ~ c  Laiinclry 

S w v .  v 230 A p l ~ .  C:’orp, , ~ i p m ,  at 401). Notwithstanding the lel-minology uscd, a lease is not 

created whcre the esscritial elcmeiit of sole and cxclusivc doniinion and control over tlic 

designated slxice is Jrtcking (see 1,irrro Eqziiy. Gorp v Wtlstugc T o w r  Assol*. , supru.) 

The Contr;ict at issirc is iiidistiiiguishahle from most other laundry-scrvicing agreeincnts 

which create only a licensc to LLW a desigiiatcd space for the piirpose of providing and 

maintajning a service to thc tetiants (see .!,inro fiquip. c.’orp. v Westagc? Tower ./i,s.rvc., .scq?rLr. ,We, 

siqiru; k i . ~ y p r  rorp v Foslcrport Real/y Cory., ,stipru; Grucnbro Coin Mctcr Chrp. v Brrsch, 205 

Misc 853 [S~iprcmc Court, Ncw York C:ounty 19541 [“A written agrecment for the installation by 

plaintiff in a building of coinmctered washing iiiachities constituted a license, nolwilhstanding 

that the agreeiiienl purpoi-kd to lease a designated space in the building described as a ‘Laundry 

room i n  basement"]; .SLY idso M~Li,Ch-O-Mu/ic Lauttdry Co. v 62 I Lcffkrts Ave. C‘oi-p., 191 Misc 

884, 82 N Y  S2d 5721 [SLipreriie Court, New York County 19481). 

liere, t h ~  plaintif€ proposed to “f~irnish and iiistall” washing and drying machincs at the 

“abovc captioned prmiiscs” which is identitied within tlic Contrucl as “323 wesl 96”’St. NY.C 

[sic I . ”  According to the “Service” section of the C‘oiitract, plaintiff irgrecd to do “all 
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. iiiaititciiaiicc” ;md “all  necessary repairs” at its own cost and cxpctisc. As to the “llsc” of the 

Premises, the “ I  ,csscc” was permitted to “ L I S ~  tlie Preiiiises lbr the purpose of installing and 

opera I ing u o i 11 -o pc ra  t cd 1 au n diy cq u i pm c i i  t . ” ‘ 1’11 c h i  1 di i i  g 0 wner was ob 1 i gated to s irpply t11 e 

water, electricity and all ncccssary plumbing to riiii the niacliiiics, arid the Contract gave tlic 

p1aintill‘“the right to connect said equipment [thc Machines] through electric, water, gas, scwcr 

and v u l t  lines serving the Building,” Further, the “Lessor” agreed [hat “No charge shall be made 

l o  the I,csscc for watcr, gas, electricity or use ofscwcr and vent lines.” The Contract cxprcssly 

prohi bitcd the Lessor fi+oiii “install[ingJ or periiiil[tiiig] any person other tlian Lessee to iiistall 

laundry cquipiiiciit o r  drying liiics tlic Building . , . .” 

A lair readiiig of the Contract indicates that the Contract essenlially granted plaintif1 the 

right to ful-nish, install, maintain, and opcrate the Machilies at the Building lor the term ol‘ 18 

years froin the date 01. equipnieiil installation. Such right merely arnounts to the grant of the 

exclusive right to provide, install and operate the Machines as ;1 laundiy service, and is thus 

distinguishablc f i c m  the right to exclusive possession and dotniiiion over the mwi  in which the 

Machines are installed. 

I n  K~iypm., the plaintiff‘ corporation operaled coin metered washing machines in the 

basement of ;1 building owned by the defendant therejii. Plaintil’i’sought a declaratory judgment 

declaring that the partics were Imdlord-tenant. In construing thc agrceinent bctwccn the parties 

aiid fk l ing  that the subject agrcemenl was a license, [he Court rcasoncd that the agreement was 

to procure for the tenants of defendant a laundering service, and that plaintiff> through its 

installations, was granted a privilege to occupy tlie land for the purpose of‘ performing ils conlract 

oi‘ furnishing this laundiy service t o  the tenants. ‘l’he C’ourt concluded that the plaintiff had no 
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ownership of tlic spacc allotted to its equipiiienl “in the sense that usually obtains in the 

relalionship 01‘ Irindlord and tcnant” (,see u / , s o ,  S c h w  L ~ i / / m h y  ,SyLs., Inc. v Clrxkwood Tvrrarv 

I ZIoiisiqq C:‘or/i., 277 AlXcl 303 [2d I k p t  2000 I I stating Ihat agreements which gave “sole and 

cxclusivc riglit” to iiislall arid maiiilain laiiiidry equipment were licenses, where, iutcJr d i n ,  

agrccmcnts did not corwcy sole and cxclusive doillinion niid control over [lie areas where the 

iiiacli i iics wcl-e i 11s t a1 1 cd I ) .  

Although tlic “Lessor” herein was prccluded from installing or pcrniitting any person 

otlicr than the plaintilr h i 1 1  iiislalliiig laiiiidry equipment, the terms of the Contract do not 

preclude the defendants from cxercising control or possession ovcr any portion of thc Prcmiscs 

for a diffcrciit pui-posc. Plaiiitiffs contract with tlic vending macliincs is illustl-ativc, in  that 

allhough plaintiff cxerciscd control over the I’remiscs, its escrcisc of control is not ncccssarily at 

tlic excliisioii 01‘ the “Lessor.” Notably, there is nothing in [lie Contract that precludes the 

defendants from ciitcriiig into similar agrcemcnts over of tlic use of tlic Premises, providcd such 

iise is not for launclry scrviccs. 

Furlher, that the Contract identifies the previous owner as “Lessor” and the plaintiff as 

“I  m s c c ”  aiid contains references to the parties as “T,essor” and “T,essee” does not warrant a 

di l l rent  result. In conslruing :in instrument, the Court looks to the rights and obligations it 

coiilkrs to deterinine i 1s true riatiire (Dime Lvrzinviry S’crvicLj 1’ 230 Apr tmc i z / s  C’OI-p. , sziprvr; sctl 

d s o  Liriro Lqirip. C’oip. v Wt!sivige 7 b w r  A oc., 233 AD2d 824, 650 NYS2d 309 [ad Dcpt 

19961 [holding that notwithstanding the lerriiinology used, a mere license was created sirice [lie 

csscntial clciiicnt o l  sole aiid exclusive dominion and control ovcr tlic clcsigiiatccl spacc was 

lackiiigl), 
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Siiicc the Clontract is detcrinincd to be a license, which is a “personal, revocable and 

i~c:)iiassjgnable privilege” (Linro E‘yij@?. C.‘oi+p. v Woskrgr ‘Ihwcr A.s.snc. , supru; Dime L C I I I I ~ I ; ~  

, % i ~  v 2-30 Aptx C ’or/).,  szi~w~i ,  at 403; .we, I<asch, New York I .aw of I ,andlord and l’cnant 

i t  was exliiigiiishcd iipon tlic conveyance 01‘ thc property (.see, Todd v Krolick, s i q i u ,  at 696; 

lli/nc I , L I I ~ I Z C ~ ~ ~  ,S‘crv. v 2-71) A p h .  C’orp, ~sup t -~ i ,  at 403).2 

7 1 ), 

‘k Court also notes that the rciiiaining potciitial claims asserted by plaintiff sounding i n  

l‘raud, lo rt i o 11s i 11 tc rfcrciicc with co ti t rac t , and conspiracy arc i 11 suffi c i cii t 1 y suppo rtcd by tlic 

record lo warrant in.junctivc rclieI. 

I n  any event, there is 110 showing licre that plaintiff will s u l k  irreparable harm if the 

in-junction is dcnicd. Plaiiitiff’s losscs can bc coiiipcnsatcd by iiioiicy damagcs, as asccrtaincd 

li-om the income i 1 derives from its laundry machines (see Cuir.inzcrch C‘orp. v Ford~a~r i  IIill 

0wner.s (.‘orp,, 3 AD3d 3 12, 770 NY S2d 3 1 0  I 1 ’‘ Dcpt 2004] citing MI.. I3ce.s LStorc.s, lnc. v AJ 

Pcrrkcr, Inc. ,  I59 A1)2d 3 x 9 ,  553 NYS2d 16; lli  Stcfuno v I’SFH Assocs., 103 AD2d 839, 478 

NYS2d 360, r~ippcuI rlisnzi a d  64 NY2d 776). 

With r-cspcct to delendants’ cross-motion to dismiss tlic action, such rclicf is prcmaturc. 

’ ‘The Coui-l tiotes that with respect to any new purchasers of the Building. the ‘‘ I,ease shall be binding 
upon and inure to the benelit of all fiiture owners . . . arid it is the intention of the parties hereto that this Lease runs 
with the land and Prcmiscs.” ‘l’lic “lxssor agree[d] [hat in the event o f a n y  sale, . . . Lcssor will oblain un assumption 
in wi-itiiig by Lhc IrunsrcI-cc ngreeing to be bound by thc terms and conditions of  this Lcasc.” ‘rhc Contract also 
provided that “any sale , , Shall be subject to this L,ease nnd this provision shall I7e self-operative; no fui-ilicr 
instrutnetit shall be required to cl’fcct this purpose.” Under sections 290 and 29 I of the Real Property Law, an 
agrccmcnt, whcthci- a lease o r  license. which creates interest in I-cal propel-ty foi- longer than thrcc year, and is not  
recorded, is void as against any pcrson who “subsequently purchases or acquires .. ..the same real property .. .in good 
faith for a valuable considcration.” However, the purchaser’s nctiial or coristructive knowledge of the agreement, 
tlioiigli nol t-ccoi-dcd, I-cndci-s section 29 I inapplicablc. ‘Thus, that the Contract was not I-ccoi-dud is inconsequential, 
since the record indicates the clcl’ciidants had actual notice of the Contract at the tirne it closed on the sale of the 
U LI i 1 ding. 
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’ 
111 liglit o [ ‘ ~ ~ i e  foregoing, ttic court  docs not rex11 the merits o l  the parties’ remaining 

ar g um ell t s . 

Based on tht: Ibregoing, it is hereby 

ORDEI<EI) h a t  thc ordcr to show cnusc is dcnicd; arid it i s  fLirther 

O R  DERCD lhiil the cruss-motion is denid  ;is prernaturc; and it is furtlier 

O I Z I l E I i K I )  that i n  light of dcfcndant’s rcprcscntation during oral arguniellt that a demand 

li)r a complaint was scrvcd, plaintiff sliall scrvc a complaint within 30 days 01 the dale oi’this 

order; and it is filrlher 

OIWEI<ED that plaintiff scrvc a copy of this order with notice of entry upon all parties 

within 20 days ol‘entry. 

ORDERED that the parties appear lor B preliminary conkrence on November 20, 2007, 

Datcd: September 18, 2007 
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