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P H E S E N  T :  

F-lon .- ROBERT W. DOYLE MOTION DATE 7-24-07 
Justice of the Supreme Court ADJ. DATE 8-24-07 

Mot. Seq. # 001 - MD 

X JOSEPH A. BARBACCIA, ESQ. --------------------_______I____________------- 

ERIC‘ A.  B/”i‘J1STA4 and GIZELLE BATISTA, 

P 1 aiii t i ffs , 

Attorneys for Plaintiffs 
300 Woodcleft Avenue 
Freeport, New York 1 1520 

FIEDELMAN & McGAW 
Attorneys for Defendants 
Two Jericho Plaza, Suite 300 

- against - 

DEVIILOPMEhTAL DISABILITIES INSTITUTE : 
;ind STEVE V REGIS, 

Defendants. : Jericho, New York 1 1753- 168 1 
x 

Lpori the ti)llmving papers niimbered I to 21 read on this motion for summan/ iudgment ; Notice of Motion/ Order 
to Show Causc :mi supporting papers 1 - 16 ; Notice of Cross Motion and supporting papers -; Answering Affidavits and 
supporting papers 17 - 19 ; Replying Affidavits and supporting papers ; Other -; (- 20 - 21 

i-rotetttrrtf+tmatrarr) ~. it is. 

ORDERED that the motion by defendants for summary judgment dismissing the complaint 
against them on the ground that plaintiff Eric Batista did not sustain a “serious injury” as defined in 
Insurance I -an  3 5 102 (d) is denied. 

This is an action to recover damages for personal injuries allegedly sustained by plaintiff Eric 
E3atista (“plaintifl”) when his vehicle was rear-ended by a vehicle owned by defendant Developmental 
Ilisabilities Institute and operated by defendant Steven Regis on Lincoln Boulevard in Hauppauge, New 
York, on Oc oher 25, 2004, 

By tlicir bill of particulars, plaintiffs allege that, as a result of the subject accident, plaintiff 
sustained a herniated disc at C5-C6; protrusions at C6-C7, T5-T6 and T6-T7; exacerbation of a mild 
degeiierati\,e disease at T7-T8 and T9-TI0; moderate bilateral foraminal narrowing; and injury to his left 
knee, left shouldcr, neck, back and left eye. In addition, plaintiff claims that, following the subject 
accident, he hiis confined to bed and home for approximately two weeks. 

DefeIidants now move for summary judgment in their favor dismissing the complaint against 
them on the jrrouiid that plaintiff has not sustained a serious injury as defined in Insurance Law $ 5 102 
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(d). I n  support, defendants submit the pleadings; a bill of particulars; the medical report dated 
December 0,  2004 of no-fault carrier’s physician, Dr. Joseph Sanelli; the medical report dated 
November 22. 2004 of no-fault carrier’s physician, Dr. Gerard D’Ariano; two MRI reports dated 
November 1 0, 2004 of plaintiffs physician, Dr. Alvand Hassankhani, concerning plaintiffs thoracic 
and cervical ipine: the medical record of St. Catherine of Siena Medical Center; the affirmed report 
dated January I 7, 2007 of defendants’ examining orthopedist, Dr. Craig Ordway; the affirmed report of 
defendants’ examining neurologist, Dr. Frederick Mortati, based on an examination of plaintiff on 
January IS,  2007; and the MRI report dated May 15,2006 of defendants’ physician, Dr. Joseph Macy, 
based on his review of the MRI examinations of plaintiffs cervical and thoracic spine, taken on 
Yovember 0, 2004, and left knee, taken on July 8, 2005. 

Insurance Law tj 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
dismembeniicnt: significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
organ, menibcr, function or system; permanent consequential limitation of use of a body organ or 
member; significant limitation of use of a body function or system; or a medically determined injury or 
inipairnient o 1‘ a non-permanent nature which prevents the injured person from performing substantially 
all of the matcrial acts which constitute such person’s usual and customary daily activities for not less 
than ninety days during the one hundred eighty days immediately following the occurrence of the injury 
or  impairnic i i t  .” 

In or der 10 recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss of use cbf a body organ, member, function or system (Oberly v Bungs Ambulance, 96 NY2d 295, 
727 NYS2d 378 [2001]). To prove the extent or degree of physical limitation with respect to the 
“permanent consequential liinitation of use of a body organ or member” or a “significant limitation of 
use ol’a body fuiiction or system” categories, either a specific percentage of the loss of range of motion 
must be ascribed, or there must be a sufficient description of the “qualitative nature” of plaintiffs 
limitations, wi th  ai1 objective basis, correlating plaintiffs limitations to the normal function, purpose 
2nd use of the body part (Tuure v Avis Relit A Cur Sys., 98 NY2d 345, 746 NYS2d 865 [2000]). A 
minor, mild or slight limitation of use is considered insignificant within the meaning of the statute 
(Licari v Eliiott. 57 NY2d 230, 455 NYS2d 570 [1982]). 

It is for the court to determine in the first instance whether a prima facie showing of ‘‘serious 
injury” has ticen made out (Tippi/zg-Cesturi v Ki//ienny, 174 AD2d 663, 571 NYS2d 525 [1991]). The 
Initial burden is o n  the defendant “to present evidence, in competent form, showing that the plaintiff has 
no cause of #iction” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [1992]). Once 
defendant has nict the burden, plaintiff must then, by competent proof, establish a prima facie case that 
such serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such proof, in order 
to be in  a co nipemit or admissible form, shall consist of affidavits or affirmations (Pagarzo v Kingsbury, 
I82 .4D2d 2hX, 587 NYS2d 692 [ 19921). The proof must be viewed in a light most favorable to the 
nonmoving part), here, the plaintiff (Cummurere v Villunuvu, 166 AD2d 760, 562 NYS2d 808 [ 19901). 

Here, defendants failed to make a prima facie showing that plaintiff did not sustain a serious 
injury withirr the meaning of Insurance Law 
NYS2d 144 [2005]). Dr. Hassankhani’s MRI report of plaintiffs thoracic and cervical spine, taken on 
November 13. 2004, revealed that he had a focal broad-based left posterolateral C5-C6 disc herniation; 

5 102 (d) (see, Nemblzurd v Deluturre, 16 AD3d 390, 791 
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moderate b I lateral foraminal narrowing of the cervical spine; broad-based central disc herniation at C6- 
C7; mild left paracentral disc osteophytosis at T5-T6 and T6-T7; and mild disc degenerative disease at 
T7-T8 and ‘T9-T I O .  For a herniated or bulging disc to constitute a serious injury, there must be 
objective evidencc ofthe extent or degree of the alleged limitation resulting from the injury and its 
duration (see, Guzniuiz v Paul MichuelMgt., 266 AD2d 508, 698 NYS2d 719 [1999]). 

On Novcmber 22,2004, approximately four weeks after the subject accident, no-fault carrier’s 
physician, [)I-. D’ Ariano, examined plaintiff, using certain orthopedic and neurological tests and found 
that there was tenderness in his cervical and thoracic spine. Dr. D’Ariano reported his findings with 
respect to the various ranges of motion of plaintiffs cervical spine and compared those findings to the 
normal ranL,es of motion. Although Dr. D’Ariano found that plaintiff had a full range of motion in his 
cervical s p i x  and upper and lower extremities, he failed to set forth any objective tests (see, Vuzquez v 
Basso, 27 AD3d 728, 815 NYS2d 626 [2006]; Kennedy v Brown, 23 AD3d 625, 805 NYS2d 408 
[2005]; Nmzbhurd v Delutorre, szprn). Dr. D’Ariano also failed to discuss the range of motion of 
plaintiffs Imibar spine (conzpnre, Kerzlzrter v N.Y. Ubu Taxi C o p ,  17 AD3d 410, 792 NYS2d 622 
[ZOOS] ). Or1 December 6, 2004, approximately six weeks after the subject accident, no-fault carrier’s 
physician, 1)r. Sanelli, examined plaintiff, using certain orthopedic and neurological tests and found that 
there was tenderness and spasm in his cervical and thoracic spine. Dr. Sanelli found that plaintiff had a 
normal range of motion in his lumbar spine. Nevertheless, he failed to set forth any objective tests. 
Moreover, [)I-. Sanelli failed to specify the degree of range of motion in extension, lateral bending and 
rotation of plaintiff?s cervical spine in support of his conclusion that plaintiff did not sustain a serious 
injury (see,  Broivdume v Cundirru, 25 AD3d 747, 807 NYS2d 658 [2006]). 

On January 17, 2007, approximately two years and three months after the subject accident, 
defendants’ euamining orthopedist, Dr. Ordway, examined plaintiff, using certain orthopedic and 
neurologic te\t and found that there was no spasm in his back. Although Dr. Ordway reported his 
findings with respect to the various ranges of motion of plaintiffs cervical spine and merely stated that 
‘1 plaintiffs 1 chin is brought to the chest,” he failed to specify the degree of range of motion in forward 
flexion of plaintiffs cervical spine (see, Browdume v Cundura, supra). Moreover, Dr. Ordway also 
tailed to coi ipare his findings with a normal range of motion (see, Buudiffo v Pam Cur & Truck Rental, 
23 AD3d 420, 803 NYS2d 922 [2005]; Arortov v Leyboviclz, 3 AD3d 51 1, 770 NYS2d 741 [2004]). 
Furthermore, he failed to set forth any objective tests. On January 15, 2007, defendants’ examining 
neurologist, Dr. Mortati, examined plaintiff, using certain neurological tests and found that straight leg 
raising was iegative and that there was no spasm in plaintiffs neck and back. Dr. Mortati concluded 
that plaintiff’s neurological testing results were normal and that he did not sustain a serious injury. 
Nevertheles:,, Dr. Mortati failed to discuss the range of motion of plaintiffs cervical and lumbar spine 
( conzpnr-e. Kerzliner v N. Y .  Ubir Taxi Corp., supra). Based on the review of the MRI examinations of 
plaintiffs ctrvical and thoracic spine, taken on November 10, 2004, and left knee, taken on July 8, 
2005, Dr. Macy opined that there were moderate degenerative arthritic changes in plaintiffs cervical 
and thoracic spine; that there were “posterior spurs and spurs from the zygapophyseal joints at C5-C6 
and C6-C7”. and that “early degenerative changes involving the posterior horn of the medial meniscus 
with a sniall joint effusion.” Dr. Macy also failed to submit evidence to support his conclusion that 
plaintiffs injuries were not causally related to the accident, or that they were not serious, within the 
iiieaning of Insurance Law 5 5 102 (d) (see, Tricarico v Vicule, supra). 
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Thus, defendants failed to objectively demonstrate that plaintiffs injuries were not casually 
related to tke subject accident or that they were not serious within the meaning of Insurance Law 9 5102 
(d) (see, Browdume v Cuizdura, supra; Zavala v DeSantis, 1 AD3d 354, 766 NYS2d 598 [2003]). 
.4ccordiiigly, defendants failed to establish, prima facie, their entitlement to judgment as a matter of law. 
Under the circumstances, it is unnecessary to consider the sufficiency of plaintiffs' opposition papers 
(set), Barrer't v Jeannot, 18 AD3d 679, 795 NYS2d 727 [2005]). 

FINAL DISPOSITION X L DISPOSITION 
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