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\ I C  IHOLXS E’.-2l LIMBO, 

SIBEN & SIBEN, LLP 
Attorneys for Plaintiff 
90 East Main Street 

P lainti ff, Ray Shore, New York 1 1706 

- against - WILSON, ELSER, MOSKOWITZ, et al. 
Attorneys for Deft New Penii Motor Express 
3 Gaimett Drive 
White Plains, New Yorlc 10604 

PEREZ, FUREY & VARVARO 
Attorneys for Deft Costco Wholesale Corp. 

‘\I. \$’ PkN\ MU I’OR EXPRESS, 1NC. and 
(. (IS I ( ’ 0  \ A ’ H O I  t. SALE CORPORATION, 

Defendants. : 333 Earle Ovington Blvd., P.O. Box 9372 
- _._.___ _ ^ _ _ _  ____________________--------- - -__------_---  X tiniondale, New York 11553-3644 

i poi1 IIL’  li)llowing papers numberixj 1 to 50 read on this motioiis for summary judgment ; Notice of Motion/ Order 
I ( >  SIio\\ (’iiusc ~ 1 1 ~ 1  ~iipportiiig papers 1-22 ; Notice of Cross Motion and supporting papers 23-27; 28-33 ; Answering 
\ t‘Iicla\,its ai ic l  :,uppoi.tiiig papers 34-34 ; Replying Affidavits and supporting papers 45-47 : 48-50 Other -; (* 
-d& .‘ ) it is, 

ORDERED that this iiiotion (004) by defendant New Perm Motor Express, h c .  pursuant to CPLR 
77 1 1 for suiiiiiiai-\ jiidgiiicnt dismissing the complaint is denied; and it is further 

ORDERED that this motion (005) by defendant Costco Wholesale Corporation pursuant to CPLR 
:? 1 ? 5)t itiniiiial-v-j~idgincnt dismissing the complaint is denied; and it is further 

ORDERED that this motion (006) by defendant New Peim Motor Express, Inc. submitted in 
oppcisitioii K ino1ioii (005) seeking denial of defendant Costco Wholesale Corporation’s motion, has been 
I :iic’ci-cd x a l  l m i i c  ln dcnial of inotion (005) and is denied as moot. 

flie cL>iiiplatiit of this action sounding in negligence sets foi-th that on August 15, 2002, while 
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p1,iiiiti f'l'\i Li>, iii tront of his residence, he was caused to sustain injury during the delivery of a Sentry Safe 
I>! clcl>ndant \e\\ Penn Motor Express, Lnc. (hereinafter New Penn), due to a defective tailgate on the 
t i c . 1 1 ~  cry t i u  11 requiring assistance from plaintiff to unload the safe from the delivery vehicle. The safe 
h,id hcen p ~ :  1-cliiiseti from defendant Costco Wholesale Corporation (hereinafter Costco) who in turn, 
o i d ~ i - c d  the <;:ilk from Sentry Safe to be delivered to plaintiff. Plaintiff alleges in his bill of particulars that 
, I \  ci i i ' \ i i I t  C) ticfendants' negligence, he was caused to sustain a disc herniation at L5-S 1 compressing tlie 
icii S 1 i i c i - v c b  root and touching the ventral aspect of the thecal sac; disc bulges at L3-4, L4-5 and L5-Sl 
I iiip ingins i i  i3011 the thecal sac; and aggravation and/or exacerbation of degenerative disc disease of the 
uii-ihr spirit' m c l  disc bulge at E5-SI. 

Del'endiiiits seek summary judgment on the issue of liability and dismissal of the complaint, 
,Is<ertiIig t h i ~  did not deliver the safe to plaintiff on August 15, 2002. 

I Iic pioponent  o f  ci summary judgment motion must make a prima facie showing of 
cii~i~leiiieiit to judgment as a matter of law, tendering sufficient evidence to eliminate any material 
ibsiies u f  tllct ti-om the case. To grant summary judgment it must clearly appear that no material and 
1 1  i h l c .  issue c I' fact is presented (Sillinan v Twerztietlz Cerztury-Fox Film Corporation, 3 NY2d 395, 
~(li Nl'S2d 30)s 1057)). The movant has the initial burden of proving entitlement to summary 
i uclgien t ( I.I 'iiiegrud v N. Y. U. Medical Center, 64 NY2d 85 1, 487 NYS2d 3 16 [ 198.51). Failure to 
inal,c such ;t sho\cing requires denial of tlie motion, regardless of the sufficiency of the opposing 
pipers ( Win cgrad v N. Y .  c/. Medical Center, supra). Once such proof has been offered, the burden 
tlieii shifts tu  thc opposing party, who, in order to defeat the tnotion for summary judgment, must 
I ' IOI 1L.i CL i c l ~ ~ i c c  i n  'idmissible fonn ..and must "show facts sufficient to require a trial of any issue of 
I x t "  (C'PLR 32 1 ZLh]; Zuckernzart v City of New York, 49 NY2d 557, 427 NYS2d 595 [ 19801). The 
opposing partv must present facts sufficient to require a trial of any issue of fact by producing 
t ' \  itleiitiary pi-ool'in admissible foi-rri (Joseph P. Day Realty Corp. v Aeroxorz Prods., 148 AD2d 499, 

 ilia^ the matters set forth in his pleadings are real and capable of being established (Cnstro v Liberty 
Bus Co., 79 AD3d 1014, 435 NYS2d 340 [2'ld Dept 19811). Summaryjudgment shall only be granted 
when there are  no issues of material fact and the evidence requires the court to direct a judgment in 
( ' I \  01- ofthe iiovani as a matter of law (Friends of Animals v Associated Fur Mfrs., 46 NY2d 1065, 

;8 NYS2d S-43 [2"" Dcpt 19791) and must assemble, lay bare and reveal his proof in order to establish 

-M ~ \ r  SY 10701). 

111 motioii (004) defendant New Perm seeks summary judgment asserting plaintiff has failed to 
pi o \ id, an\ :L idence that they made a delivery to him on August 15, 2002; that defendant did not owe 
.I d u t y  o f  c'1i-i' to plaintiff on the date of loss as no delivery was made on that date; and that neither 
'\IC\\ Penn, OJI Time Trucl<ing, nor co-defendant Costco has any record of a delivery to plaintiff on 
4ugiist 15, LOO2 I n  support of this application, New Penn has submitted, inter alia, copies of tlie 
iiiiiiiiions and complaint and its answer; a copy of the bill of particulars; copies of the transcripts of the 
, % \ A  iiiiicitioii> befor 2 trial of Nicholas Palumbo and Andrew Kerlik, and non-party witnesses John 
klci aughlin tmcl Uwid B Bemardino; affirmation of Andrew Kerlik; a delivery receipt dated August 

i th  .'\e\, Pcnii Trucking August 15, 2002" written on the top; and a delivery receipt dated August 
I . v 1111 "On rime Trucking August 1 ,  2002" written on the top. 

in n io t ior i  (005) defendant Costco seeks summary judgment adopting and incorporating in their 
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cntiret) the xguments set foi-th in New Penii’s motion for summary judgment, their affirmation in 
,Lipport or the motion and the memorandum of law, and seeks dismissal of the complaint on those 
,~rgtiiiiciits ‘iml pri17cipaIs of law. While CPLR 3212(b) does not provide for a party to adopt and 
~icorpor~itc .inother party’s arguments and submissions, this court will search the record accordingly. 

!’CIXICO d d i  ionalli\ ‘isserts i t  canno1 be liable for the negligence of an independent contractor whom 
~‘os lco  did riot hire and that Costco had no control over the delivery of the safe to plaintiff. In support 
111 this q p l i  :,ition, Costco has submitted an attorney’s affirmation, a copy the summons and 
~ o ~ i i p l ~ i i i i t .  i ,111sc~er and \arious discovery demands. 

C’ouiisel t ? ~  Costco argues that New Penn was an independent contractor hired by non-party 
Sciitrj, Group to deliver a safe to plaintiff on August 1,  2002. New Penn then hired another non-party, 
( 111 I i i i ie  Ti- i c k i i i ~  to actually deliver the safe to plaintiff. Costco asserts the Sentry Group was an 
I ridcpencient contractor hired by Costco to arrange for the delivery of the Sentry Safe. Plaintiff had 
oi-dcred the Sentry Safe over Costco’s internet website. Neither Sentry Group nor On Time Trucking 
ii,ivc been ii;imetf i n  this action. 

B,tsed iipoii r e v i m  of the evidence, affidavits and transcripts of the examinations before trial, 
11 i b  deteiiiiinctl t h a t  i t  is undisputed that a Sentry safe was delivered to plaintiff on August 1, 2002, 
, ind  that .i seconci safe was delivered to plaintiff on August 15, 2002. However, neither New Penn nor 
( ’ostco ha\ c dumonstrated prima facie entitlement to summary judgment on the issue that they did not 
deli\ er, or c;iuse to be delivered, the second safe to plaintiff on August 15, 2002, on which date 
p i a i l i t i f  t’cl‘ti 115 to havc sustained personal injury, thus precluding summary judgment to the moving 
(1 e li:ntiants 

Pl,iiiit t‘f’ Uicholas Palumbo testified at his examination before trial that he retired froni New 
’I o i l 1  C’ i ty  S,iiiitation i n  1987 on an emotional disability. He worked for them as a loadeddriver for 
ti ticen years and then was on disability for five years from 1982 to 1987. He testified that on August 

1 5 2001 hi. stistCiined an itijury to his back, witnessed by his daughter Nicola Palumbo. The incident 
occurred i n  ii-ont of’liis house when a safe was being delivered. He purchased the Sentry safe on the 
internet froni c‘ostco. I t  was delivered in a box by New Penn. He stated he received that infomiation 
I i v n i  Sentry He stJted the safe was delivered as a replacement safe for a defective safe delivered on 
ILigiist 1 ,  _3( 103 b y  On Time Trucking. Mr. Palumbo testified that when he discovered the first safe 

\I .is claniagu 1, hc  called Sentry on the delivery date and left a message on their recording machine, but 
i l c \  c i  receiccci cl call back from them. He did not call Costco. He testified, “One day, a truck just 
~howec! ~ i p  ,ind unloaded it and there it was.” 

L1r t’alumbo produced a delivery receipt which he states is for the second delivery on August 
I 5 .  2002, ana l  LL hich receipt he signed on that date. He stated the second safe was delivered by On 
7 iiiie Trucking as they had called him and told him they were responsible for the incident. He had an 
original receipt for the delivery of the safe on August 1, 2002, but testified it was given to him for the 
4iigmt 15-  2002 delivery. He still has both safes as Sentry has not come to pick up the scratched and 

JCiii i t i~cd w l c  deli\ ered on August 1 ,  2002. 

VI- t’aluiiiho was uiisure if it was the same truck which delivered the safes on August 1, 2002 
.md 4iigiisi 15. 2002. He did not recall color or markings of either truck but described the truck in the 

[* 3 ]



~ L I ~ L I S I  15, 2003 delivery as extremely large, maybe fifteen or twenty feet, eight or ten wheels, but no 
3epLirLitc c d )  11 had a tailgate, the driver did not have a helper, and the truck stayed out on the street. 
IHe stared t1.c t l r i \ c ~  got into the van, went to the back, pulled or pushed the box forward to the edge of 

.in\ cr ,iifot-11ld h i m  tlic tailgate was defective, that he couldn’t bring it down because i fhe  did. he 
i ~ t i l d n ’ t  briiig i t  back up. He said he told the driver the safe was heavy, but the driver said they could 
~ i l ~ c  i r  dowii ‘I step about two feet, but the driver didn’t stop there and kept pulling the safe to the 
y o u i d  I t  \I ,IS thcn put on a hand truck or dolly, and placed in the door of the house in a room just off 
[tic garage 1 he driber left. The safe was then moved to the living room by his son. Mr. Palumbo 
~c~iilicd lie ~ I i c l t i  I open tlie box for the second safe for about a week or ten days because he was hurt. 
ljc k i t  the pain cvlien he went to go on the computer. He first sought medical treatment for his back 
~ I w ~ i r  two LX eeks after the incident. 

1 J r ~  > >  triiclL aiid then asked lmi to help take tlie safe off the truck. The lift gate was not being used as the 

i IC. Ix:l~e\ ed he notified Costco around August 19. 2002 that lie had been injured, then called 
i~‘1111-4’ He <;lid (’ostco said it was not their responsibility, that he should take it up with Sentry Safe. 
~, ’osico ;id\ i d  him tlie safe was delivered by New Perm and they would be tlie ones to contact with 
r c~grd  to t h c  i ~ i j i i r ~  He called New Penn, spoke to someone who said he’d get back to him, but did 
1101 

Aiidi e n  I<crlick testified he has been employed as vice president of risk by New Penn Motor 
I ~ p i - c s s  siiicc 109 1 and Iias worked for the company for thirty two years. He stated New Perm is a 
~ ‘ o i i i n i o n  cwri er o f  general freight pursuant to the Interstate Commerce Act under the Federal Highway 
\cliiiinisrratioii Hc knew of no agreement in August 2002 between New Perm and Costco. He did 

l\iio\v ot’one dcliveiy of equipnient to Mr. Palumbo in August 2002. He testified that On Time 
~r t i c l c~ng  delr\/srs some freight for New Penn in the eastern Long Island area, per written agreement. 
.md thJt thc) ‘ire a separate company located in Bay Shore or Farmingville. New Penn gives them a 
l)ci-cciit~gc ofti ic 117 enues per an arrangement. He was aware of a delivery of a Sentry safe by On 
1 inie Ti-~ickiiig to MI-. Palunibo on August 1, 2002 and stated New Penn’s Maspeth terminal would 

lrci\ c brough, (lie keight to On Time to Bay Shore or Farmingdale as a matter of course. The safe 
\\ o~i ld  havc c.oine fi-om Rochester, New York and New Penn would have picked it up July 26, 2002 at 
U e \ ~  J’ciiii’s Kocliestcr tenninal. On Time then delivers from the New Penn freight bills as they use 
I tic Ye\\ Pen11 documents to document the delivery. The yellow copy goes to the consigneee and the 
\ &  h i i c  copv c ~ i i i e s  back to Yew Penii. He was not sure if New Perm had that document. He did not 
l\iio~\ o1‘a d e l i ~ e r y  10 MI-. Palumbo on August 15, 2002, and stated a new receipt would have been 
Sciicratcci it‘thei-c bas a second delivery. He knew of no incident report by Mr. Palumbo to New Penn. 
t I C  kiic\\ 0 1  iio coinplaint by Mr.  Palumbo of delivery of a damaged safe. 

Joliii LlcLauglin, a nonparty witness, testified at his examination before trial that he was a 
JI I \  21- cniplo d x i  hy On Time Trucking and made a delivery of a safe to Nicholas Palumbo on August 
1 2002 on b c ~ l i a l l ’  of On Time Trucking, and did not make another delivery to him on the 15‘’’ of 
4ugusL I-le stxted On Time Trucking makes deliveries and pickups for New Penn, Bullet Freight 
S vstems. Ro~idrunner Frctght, Fed Ex Freight and other carriers. The bill of lading states the name of 
[lie cotiipanb he I S  making a delivery for. His receipt indicated that for the August 1, 2002 delivery to 
211. f’aluinbo, hc was driving truck number 10, a box truck, which he had been driving for about four 
L C X Z  Hc L I S C ( I  the lift gate to lower the safe down from the truck because he noticed the age of Mr. 
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P,iIunibo a i d  didn’t want him to lift i t  off the back of the truck. He stated that sometimes customers 
\L i l l  help I i f i  the dcliveiy, but Mr Palumbo did not lift and did not sustain any injury. The delivery 
u n o t  ~ndi(~,itccI to be an inside delivery so he left the safe at the top of Mr. Palumbo’s driveway in 
I I O I I ~  0 1  ~ h t  gdiclge, \\heeling the sare up the driveway with a hand truck. He did not know what kind 
( 3 1  ,‘ilk i t  \ V J S  o i  hom big, but testified that according to the freight bill, it was 206 pounds. He did not 
i c i i i n \ e  i t  fiom the box i t  was delivered i n  before leaving the premises. When he looked at exhibit A-1 
\\ 1111 the niitiiig “On Time Trucking, August 1, 2002-No injury” he stated he never saw it before. 
L\‘licii sliou 11 13~hibi t  A with the writing “New Penn Trucking, August 15, 2002-Injury” he stated he 
I I C \  CI sa& 11 Ixtore IHe testified that Exhibits A, A-1 and A-2 are all for the same document because 
the\ Ii,ive tl-e sainc freight bill number “19358872.” He stated that when the delivery is made, the 
(11 I \  c‘r lieep‘ the white copy and the yellow copy or consignee memo, is given to the consignee. He 
JCL( I ihccl t i t i ibit  I- ‘1s New Penn delivery receipt for which the customer gets the carbonized copy 
cLil!cd consignee menio He testified that if New Penn or On Time Trucking had to deliver a new safe 
~ ) i  i e p l x e  ti it‘ existing safe, Mr. Palumbo would be given a new consignee menio with a different 
tieight bill i i i i i i i l w i  

Daniel 1,eitgeb. the president of On Time Trucking, testified at his examination before trial that 
,le 11‘1s Ixen LI, i t h  the company for twenty two years. He and his wife, Patricia, keep the records, 
iicludiiig rcmrds of deliveries. He did a search for deliveries to Mr. Palumbo after receiving a phone 

c , i l l  li-om N L M  Penn for proof of a delivery. There was no record of a delivery to Mr. Palumbo for 
Illgust IS ,  ? 0 0 2  ‘The procedure for generating a document for delivery is that a carrier will drop a 
i o d e d  tractor trailcr with multiple deliveries on the trailer, at which time the trailer driver gives On 
1 rn i i :  ‘1 stacL 1,)t’delivery rcceipts. The receipts are then dated and processed by pro number into On 
I iiiie’\ compiitci I hey do not deliver on any other bills other than the carrier’s bills. There are no 
othei- bills of I d i n g  other than the original bill of lading that the “driver that represents New Penn 
Iimds us ” l lc had a manifest which shows all the deliveries for August 1,  2002, but none for August 

5. 2002  132 d i d n ’ t  know ifhe had a manifest for Jack 10 for August 15, 2002. In August, 2002, On 
I i n  ie Trucking eniployed about twenty drivers. His search included deliveries that any other driver 
iii‘icle ‘is uei 
: iib~eclucnt c c IIVCI-y, there would be a new freight bill generated. The delivery of August 1, 2002 came 
iii oi i  ci Ye\\ Pen11 trailer. Mr. Leitgeb testified he had a conversation with Mr. Palumbo who told him 
lic l i d  ‘1 deIi\~ery ol’a safe on August 1, 2002 and that everything was fine. He then had a delivery on 
Jiigast IS .  3002 and inj~ired his back because the lift gate was not working on the truck, that it broke 

‘11 the last deliver).  He stated Mr. Pdunibo told him the driver told him if he wanted the safe, he could 
lielp l i f t  i t  0 1  f thc  back of the truck. He also told him that it wasn’t Jack, that it was a Spanish driver, 
~ n c l  that evetything was fine with that first delivery. Mr. Palumbo faxed over two documents which 
‘ C I i  I-ei~geb slid not save, but he thought they were both the same. He said Mr. Palunibo did not state 
L) h ich  compaiiy macle the second delivery and did not feel it was the same truck. Mr. Leitgeb testified 
I:e 11~s a rcldtionship with New Penn that consists of them giving him overflow, so he can go to 
Ilolhrook toclay f o r  New Penn and tomorrow New Penn will go to Holbrook. 

I-le testified he is in possession of the original delivery receipt. If there was a 

,Mi- I-lei-nardino testified on behalf of the Sentry Group, Rochester, New York and stated he 
v, Lis emploj ec1 1)) them on August 15, 2002. Sentry is in the business of manufacturing fireproof and 
scci i i  ity sale<, He re\ iewed letters, invoices, bill of lading and various correspondence for his 
testiiiiong ( nstco had contacted Sentry via letter regarding the purchase and sale of a safe to Mr. 
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Paluiiih 111 initial purchase order from Costco.com to Sentry was received directing them to ship a 
s a l i b  to M I  P.iIuiiilx) Sentry has a contractual agreement with Costco. The order was completed via 
shipping thc  s i te  lo Mr. Palumbo through New Penn pursuant to a contractual agreement between 
\entry and ‘Ccu Penn. Sentry had trucks to facilitate moving the safe to the New Penn location, but he 
J i c i  no( I\no b\ I 1-11  ‘.cas a pick up or delivery He was not aware of any transaction between New Penn 
m t l  0 1 1  I i n  c 1 I-ucltiii~. He was unsure of any method Sentry would have had to track the shipping or 
i 1‘ tlicy reIicJ on Nu~\.L Penn. Sentry would have inspected the safe prior to its delivery and would have 
pickzd i t  a1 ,o l le testified that Mr.  Palumbo never contacted Sentry regarding the shipping of the 
sal, Coiicci-iiing a packing list for the safe, he was not sure if it was prepared by Sentry. A packing 
list is usuallv attached to the box being shipped with an additional form of labeling or sticker. Mr. 
Hei-nadino stated that the only communication about the shipping of the safe was from Costco in July, 
2003, conceniing 3. complaint from Mr. Palumbo of a dispute over a damaged safe. They had no 
iccCiid of ’c i i i>  shipmcnt to Mr. Palumbo for August 15, 2002 or any date other than August 1, 2002. 
\ c ‘ i i t i j .  c\ ould h:i\ t‘ prcpared an invoice for payment directly to Costco. Then a bill of lading and a 
, ~ L ~ c l ~ ~ i ~ i ~ ~ g  lis[ \\ IoiilCI habe been prepared for shipping, and possibly a label. 

Rased i i p o i i  the foregoing, it is determined that Mr. Palumbo has two safes sitting in his living 
i wiii .incl I I ~ I  .)ne c m  explain how the second safe got there. Neither New Penn nor Costco have 
pi.cxiiiccd ;I iii‘iiii fest to show the deliveries for August 1, 2002 or August 15, 2002. Neither New Penii 
or ( ostco pi oducecl a manifest from Sentry or On Time, or from anyone else, to demonstrate whether 
01- n o t  SeiitrT, or 0 1 7  Time, or another entity, delivered the s a k  on August 15, 2002. At this juncture, it 
Iias not hecii denionstrated by the moving defendants that they did not deliver the safe, or cause the 
a ! i ~  10 lhc dcl ~c i cc :  to MI-. Palumbo on August 15, 2002. This factual issue of who delivered the 
sccoiitl safe -cniains unresolved. Therefore, neither New Peim nor Costco have demonstrated by 
diiiissible evidence that they are entitled to summary judgment in this matter. Additionally, Costco 
hcis iiot prodiiccd J copy of any agreement it  has with Sentry, or any other entity, concerning the tenns 
(iiid conditions foi delivering a safe from Sentry when it is ordered through Costco. New Penn has not 
protluced a cop)  of the agreement it has with Sentry concerning the deliveries made for Sentry or a 
cwp! 01’ the agrcement New Penn has with On Time. Most importantly, no manifests for August 15, 
7002 have b w i  produced. Therefore, these factual issues preclude summary judgment. 

1‘kl tCd’  SEP 0 4 2007 

4ccor~.Iiiigl! , motions (004), (005) and ( 

FINAL DISPOSITION -FINAL DISPOSITION 

[* 6 ]

http://Costco.com

