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The followlng papers, numbered 1 to __ were read on thls motlon to/for

PAP ERED

Notice of Motlon/ Order to Show Cause - Affldavits — Exhlblts ...
-Answering Affidavits — Exhibits |

| "Replying Affidavits

_Croes Motion: [ Yes ] No

"Upon the foregolng papers, lt is ordered that this motion by defendants
Dr. Jl" Fishbane Mayer, Jamal Rahaman M.D. s/h/a Dr. J. Rahaman and
*The Mount Sinai Hospital s/h/a Mt Sinai Hospital for summary judgment is

_ \granted to the extent that the complalnt is dismissed’ agalnst defendants

FOR THE FOLLOWING REASON(S}:

LLY REFERRED TO JUSTICE

Dr. J Rahaman and Mount Sinal Hospital. The motion by defendant Manisha
‘ Gandhl M. D in the companlon case bearing Index No. 102573/06 for
"summary judgment dismieslng the. complamt is also granted.

" This medical malpractice actlon concerns a hysteroscopy procedure
E ‘_that ‘was performed -on-plaintlff-Sandra Kahn on September 8, 2003 by
“defendant Dr. Fishbane-Mayer, a private attending gynecologist, at Mount

‘Sinal Hospital. The record shows that Dr. Gandhi was a resident who

MOTION/CASE IS RESPECTFU

“assisted Dr. Fishbane-Mayer and that Dr. Rahaman, who was on staff at the

hoepltal, came to the operating room at the request of Dr. Fishbane-Mayer to
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* consult with Dr. Fishbane-Mayer during the procedure. As was explained by

- defendant Dr. Fishbane-Mayer in her deposition, during the hysteroscopy,

she identified fatty tissue and because fatty tissue is not typically found

- within the uterus, there was a Iike_lihood that the uterus had been perforated

and that the tissue had be_en. retrieved outside the uterus. She converted the

_pro(:adure to an explbratory laparoscopy, and she requested that Dr. :
- ‘__;\\Rahaman a gynecologlc oncologlst visualize the monitor that was d|splaylng
a the:i images. during the Iaparoscopy Both physlclans concluded that there
| "was_‘.no indication -of a perforation and there was no further surgical

- ,\inte'rvention‘- at that time.

A hysteractomy that was performed by non-party Dr. Richard Barakat

.on October 21, 2003-at Memorial Sloa_n Kettering Medical Center revealed
",‘\,thét‘ the right"u’reter was plé‘s'tared ‘to the pelvic side wall. A urologist was

'\ 'called into the operatmg room to perform a right ureteral reimplantation.

_ Plaintiff alleges that tha injury- to her right. ureter occurred during the

- ““September 8, 2003 procedure parformed by Dr. Fishbane -Mayer as a result
of a perforation of her uterus. Plalntlff asserts that while perforation of the
) uterus is a known complicatlon of a hysteroscopy, defendants. were
" negligent in failing to take appropriate steps to evaluate the parforation and
failing to perfbrm certain intra-operative procedures on the ureter. Plaintiff
" claims that as a result of this negligence, she had pain and suffering, her

right ﬁreter'atrophied'and reqhired implantation, and she suffers from loss of

kidney function, incontinence and other Injurles.

The motion Is denied with respect to Dr. Fishbane-Mayer. Regarding -

" the first cause of actlon sounding in negligence, the experts' submissions
* raise. triable issues including whether this defendant departed by failing to
- clear the ureter by passing a stent intra-operatively; by falling to further

. e_va_IUate’the-possl'bility_ of the injury by or'dering a po’st-'opérative‘ CT scan or
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intravenous pyelogram'-whlch would have disclosed the ureteral injury prior
to discharge of the patient and by failing tc repair the injury in a timely
manner. As for the second cause of action sounding In Iack of informed
consent, Dr. Fishbane-Mayer has falled to make a pﬁma facle showing that

she should be granted summary judgment. The consent form signed by

- plaintiff indicates in general terms that plaintiff was informed of the benefits
| and_"compllcatlone of the procedure, but movant has not pointed to any

| depoeition testimony or medical recorde establlehing that plaintiff was

adequately informed and’ defendant 3 expert has not even addressed this

- |seue (compare Lyn_n_g_,_\b_l-lu_gg 96 NY2d 306 [2001]).

The motlon is grantad with respect to Dr. Gandhl Dr. Rahaman and

o Mount Sinai Hospltal Dr. Gandhi testlfled that ehe did not recall the speclflcs
' of her role during the procedure, but that she was a gynecolagy resident at
» l_the hoepital and that any aselstence she would have rendered would be
'."Dr F|shbane Mayer 8 caII“ (Gandhi EBT p. 24). There is no evidence that
w _Dr Gandhl exercised any independent ]udgment or proof that Dr. Fishbane-
B Mayer s directions so greatly devrated from normal practlce that Dr. Gandhi

| had a duty to intervene (gseg ﬁQ_tQJL._Aniﬁl 8 AD3d 470 [20041: Filippone v.

t. Vincent's Hoep & Mggj, Gtr.. 253 AD2d 616 [1998]) Accordingly,
summary judgment Is approprlate as to Dr Gandhl |

Dr. Rahaman has also shown that he ls entitled to summary judgment.

He was not plaintlff 8 treatlng phyelcian but consulted with Dr. Fishbane-

' . Mayer at that doctor's request. The issue of whether, under the
circumstances, the consulting physician owed a duty to the patient is a

questlon.of.‘ law (Lipton v. Kave, 214 AD2d 319 [1995]). The record here

indicates that Dr. Fishbane- Mayer-askcd Dr. Rahaman to view the monitor

durlng the laparoscopy and that he concurred with her conclusion that there

- ~was no- evidence of a: uterine perforatlon Dr. Rahaman did not participate in
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~ the surgery. He was essentially a second set of eyes during the laparascopy.
' Dr. Fishbane-Mayer exercised her own independent judgmenf, as is evident
by the fact that she did not order a post-operative CT scan as was
suggested by Dr. Rahaman and she did not subdrdinata her judgment to that

of Dr. Rahaman, or rely on any special expeﬁise of Dr. Rahaman in

concluding that there was no uterine perforation’ (gsee generally Gilinsky v.
Inde licato, D.C., 894 F.Supp 86 [E.D.N.Y. 1995]). As was observed by the

’-Flrst Dapartment in Sawh v. Schoen (215 AD2d 291 [1995]):

. Where,.as here, the consulting physlclan is not Involved In the
treatment of the patient's condition, he can be said to have
given at most an informal opinion to an assoclate regarding a

- case with which he otherwise had no connection (gee, Ingber v,

" Kandler, 128 AD2d 591). In addressing the public pollcy
advanced, it has been held that "[ilmposition of liabillty under
these circumstances would not be prophylactic but instead

- counter-productive by stifling efforts at Improving medical

"'__" knowledge"( Rainer v, Grogasman, 31 Cal App 3d 539, 544,107

.~ CalRptr 469, 472).
d. at 294.

“Under these circumstances, | flnd that Dr Rahaman did not owe a
duty to the plaintiff, who was not his patlent

-Based upon the foregoing, itis
ORDERED that the Clerk enter ]udgment dlsmlsslng the complaint
agalnst defendants Dr. J. Rahaman Dr. Gandhi and Mt. Sinai Hospital and

) ‘seve_rlng the action agalnst defendant.Dr. .J|II Fishbane-Mayer; and it is

further

'Dr. Rahaman did offer his opinion that a fibroid observed
during the procedure was sufficiently "suspicious" to warrant a

- hysterectomy at a. later date. However, the hysterectomy is not at
iggue in this action. ‘
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| ORDERED that the Clerk enter judgment dlsmlsslng the complaint filed
o under mdex number 102573/06.
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