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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK : I A S  PART 15 

EVEREADY INSURANCE COMPANY, 

l__________l_____l-_----_------------------_ X 

Plaintiff, 

Index No: 102623/05 
Motion Seq.  01 -against- 

ILLINOIS NATIONAL INSURANCE COMPANY 
and AMERICAN HOME ASSURANCE 

.-.. . ' .. 
--._. _. 

T O L m ,  J. : 

pursuant to CPLR 3212 f o r  summary judgment seeking an order 

declaring defendant American Home Assurance Company (American 

Home) to be a c o - i n s u r e r ,  responsible to contribute to Eveready. 

American H o m e ,  cross-moves f o r  an order  dismissing all claims as 

Plaintiff, Eveready Insurance Company, (Eveready), moves,, - ,  

a g a i n s t  it. 

This is an action f o r  a declaratory judgment wherein 

Eveready s e e k s  a declaration of the respective obligations of 

Eveready and  American Home in connection w i t h  t h e  settlement of 

an underlyinq automobile/personal i n j u r y  action called Wan v 

S a n t o s  a n d  Domino's P i z z a ,  Index  No. 779/01, Supreme C o u r t ,  Kings 

County (the Wan Action). 

involving E v e r e a d y ' s  named i n s u r e d ,  Robert Santos (Santos) , while 

T h e  Wan A c t i o n  arose from an auto acc iden t  in August 2 0 0 0  
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. . .  - - . 

h e  was acting in the course of h i s  employment a s  a delivery man 

w i t h  American Home‘s insured, Domino‘s P i z z a ,  Inc. (Domino’s). 

S a n t o s  was d r i v i n g  a car owned b y  him and admittedly covered by 

t h e  Eveready policy. The Wan Action was settled for $40,000 with 

Eveready contributing its policy limits of  $25,000 on behalf of 

its i n s u r e d ,  Santos, and American Home contributing $15,000 on 

b e h a l f  of its i n s u r e d  Domino‘s (Settlement). Eveready, in 

c o n n e c t i o n  with the Settlement, reserved  its r i g h t s  to p u r s u e  

Domino’s and/or American Home to recover  amounts p a i d  by 

Eveready .  

Eve ready  now contends that, since Eveready and American Home 

were “co-insurers” of S a n t o s  w i t h  respect to the Wan Action, with 

“similar” “other i n s u r a n c e  c l a u s e s ,  ” American Home s h o u l d  have 

contributed to the Settlement of the Wan A c t i o n  on behalf of  

Santos on a p r o  rata basis. 

According to American Home, while Eveready and American Home 

do p r o v i d e  c o n c u r r e n t  coverage t o  S a n t o s  f o r  the Wan A c t i o n  w i t h  

ostensibly similar “other insurance“ clauses, 

to a n a l y z e  the p a r t i c u l a r  terms of “ o t h e r  insurance” clauses in 

the respective p o l i c i e s  to determine the respective obligations 

resort must be made 

of t h e  c o n c u r r e n t :  i n s u r e r s .  

The  policy issued by Eveready to Santos, p o l i c y  number 0 5 -  

092848, is a primary automobile policy with limits of  $25 ,000  for 

the policy period August 27, 1999 to August 27, 2 0 0 0 .  The ”Other 

Insurance“ provision of the Eveready policy reads as follows: 
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If there is o t h e r  v a l i d  a n d  collectible insurance, we 
pay only our share of t h e  loss. Our share i s  the 
proportion that our limit of liability bears to the 
t o t a l  of all applicable limits. Howevmr, insurance w e  
provide for a vohicle you do not own shall be excess 
over any other  valid and colleutibla insurance, 
including p h y s i c a l  damage i n s u r a n c e  p rov ided  u n d e r  this 
or a n y  o t h e r  policy. 

The Eveready policy defines the t e r m  "you"  as  the "named 

i n s u r e d , "  i.e., S a n t o s ,  or his w i f e .  T h u s ,  the o t h e r  " o t h e r  

i n s u r a n c e "  clause in t h e  Eveready policy m a k e s  a distinction 

between, and affords d i f f e r e n t  coverage to vehicles owned by  

S a n t o s  and those not owned by Santos. 

Here, the s a l i e n t  missing f a c t  from p l a i n t i f f ' s  argument 

was tha t :  t h e  o t h e r  i n s u r a n c e  c l a u s e s  in the policies c l e a r l y  

o p e r a t e  d i f f e r e n t l y ,  depending upon ownership of the auto g i v i n g  

r i s e  to the claim. The clauses p r o v i d e  f o r  primary coverage f o r  

"autos" owned b y  t h e  "Named Insured'' and excess coverage with 

respect to autos n o t  owned by the Named I n s u r e d .  It is 

undisputed that S a n t o s  was the named i n s u r e d  under the Eveready 

policy, and t h e  owner  of the auto involved in the a c c i d e n t .  

T h u s ,  it i s  clear from the language in the Eveready  policy t h a t  

it would provide primary coverage and the American Home Policy 

coverage  would be excess to Eveready's cove rage  by o p e r a t i o n  of 

the other i n s u r a n c e  clauses in the policies (General Acc E i r e  & 

.Life Assr.  Coxp v P i a z z a ,  

Mutual Ins. Co. v T r a v e l e r s  Ins. C o . ,  8 A D 3 d  8 6 1 ,  8 6 2 - 3  [3rd  Dept 

4 NY2d 659,  669 119581; Nationwide 
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2 0 0 4 1 ) .  Since Santos' liability was r e s o l v e d  by  payment of the 

Eveready policy, t h e r e  was no r eason  for American Home as an 

e x c e s s  i n s u r e r  to contribute a n y t h i n g  on behalf o f  S a n t o s .  

American Home issued policy no. 3209674 ( e f f e c t i v e  12/20/99 

- 12/20/00) to Domino's proved $ 1,000,000 in liability coverage 

per  accident or occurrence (the American Home P o l i c y ) .  It is not 

d- i spu ted  that Santos would qualify as an  i n s u r e d  under the terms 

of the American Home Policy. 

The Other I n s u r a n c e  provis l .on  of the American Home P o l i c y  

r eads ,  in relevant p a r t :  

O t h e r  Insurance 

a. For any cove red  "auto" you own, t h i s  Coverage Form 
p r o v i d e s  primary insurance. For any  covered " a u t o "  you 
don't own, the i n s u r a n c e  provided  b y  this Coverage Form 
is excess over  any other collectible insurance 

(emphasis a d d e d ) .  

d .  When t h i s  Coverage Form and  any o t h e r  Coverage Form 
or policy c o v e r s  on t h e  same basis, e i t h e r  excess or 
p r i m a r y ,  we w i l l  p a y  o n l y  our sha re .  Our share is the 
proportion t h a t  the limit of I n s u r a n c e  of O U T  Coverage  
Form bears to the total of the limits of all the 
Coverage Forms and policies covering on the same basis. 

The American Home P o l i c y  d e f i n e s  the " you"  as ''the Named 

Insured shown in the Declarations." The uninsured named on the 

Declara t ion  p a g e  of the American Home P o l i c y  is Domino's Pizza, 

I n c .  (Ex G ) .  Thus, the other i n s u r a n c e  c l a u s e  in t h e  American 

Home policy makes  a c lear  distinction between,  and affords 

different coverage to autos owned by Domino's and  those not owned 

by Domino's. 
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.. . .. . .. . 

Summary judgment should be g r a n t e d  if "upon all the papers  

a n d  proof  submitted, the d e f e n s e  shall be established 

s u f f i c i e n t l y  to warrant the c o u r t  as a matter of law in d i r e c t i n g  

judgment in f a v o r  of a n y  p a r t y "  (CPLR 3212 [b]). A p a r t y  

opposing summary j u d g m e n t  must come forward w i t h  p r o o f  sufficient 

to raise a triable issue of fact; "mere conclusions, expressions 

of hope or unsubstantiated allegations or a s s e r t i o n s f '  a r e  

insufficient (Zuckerman v C i t y  of N e w  York, 49 NY2d 557 [1980]), 

It appears t h a t  no issues of f a c t ,  triable or otherwise-are 

p r e s e n t e d  by t h e  instant application, w h i c h  can  be r e s o l v e d  w i t h  

reference to the information submitted by the p a r t i e s .  

I n  support of  i t s  motion f o r  summary judgment, Eveready 

c i t e s  a number of cases where it was established by a court t h a t  

v a r i o u s  i n s u r e r s  were i n  f a c t  c o - i n s u r e r s .  U n l i k e  t hose  cases 

c i t e d ,  he re  t h e r e  i s  no d i s p u t e  t h a t  Eveready and  American Home 

arc c o - i n s u r e r s .  Rather, the issue p r e s e n t e d  is, in light of t h e  

c o n c u r r e n t  i n s u r a n c e ,  w h a t  are the rights and obligations of  the 

i n s u r e r s  pursuant to t h e i r  " o t h e r  i n s u r a n c e  c l a u s e s . "  

In determining the respective rights and/or obligations of 

the multiple i n s u r a n c e  companies p r o v i d i n g  coverage for a 

particular claim, r e so r t  is made to the "o the r  insurance" c l a u s e s  

of i n s u r a n c e  policies where two or more p o l i c i e s  of  i n s u r a n c e  

c o v e r  the same risk f o r  the b e n e f i t  of t h e  same p e r s o n .  

i n s u r e d  h a s  multiple potentially applicable policies for a 

particular c l a i m f  courts determine the insurers' respective 

Where a n  
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obligations to the i n s u r e d  by a n a l y z i n g  the "other insurance" 

clauses of the policies u n d e r  a body of law developed to resolve 

such " o t h e r  i n s u r a n c e "  disputes ( S t a t e  F a r m  F i r e  & C a s u a l t y  Co. v 

L i M a u r o ,  6 5  NY2d 369, 3 7 2  [1985]). 

"Fro-rata clauses" u s u a l l y  p r o v i d e  that if other insurance 

exists, the  insilrer w i l l  p a y  i t s  pro-rata s h a r e  of t h e  loss, 

u s u a l l y  i n  t h e  proportion that its policy limits bea r s  to the 

aggregate limit of a13 o t h e r  valid and collectible insurance. 

"Generally, where the terms r e g a r d i n g  payment obligations in 

two or more p o l i c i e s  conflict,"insurers m u s t  contribute in t h e  

proportion their policies bear to the limit of coverage at that 

eve1 [citations omitted]" ( N a t i o n w i d e  Mutual I n s  Co v Trave le r s  

I n s u r a n c e  Co. ,  8 A D 3 d  at, 8 6 2 - 3 ) .  

An examination of  t h e  other i n s u r a n c e  c l a u s e s  in the 

Eveready and American Home p o l i c i e s  indicates t h a t  the r e spec t ive  

policies will function as primary i n s u r a n c e  where the auto at 

issue is owned by t h e  "Named Insured" under  the policy and w i l l  

contribute p r o - r a t a  w i t h  a n y  other available primary i n s u r a n c e .  

Both policies also clearly state t h a t  where the auto involved is 

not owned by t h e  "Named I n s u r e d "  t h e  policy will function a5 

excess i n s u r a n c e .  

Here, t h e r e  is no question that t h e  auto involved in the 

a c c i d e n t  was owned by Santos. It is a l s o  clear that S a n t o s  is a 
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d r policy. 
named i n s u r e d  unde r  the E v e r e  

Therefore, by the c l e a r  lanquage of the o t h e r  i n s u r a n c e  

c l auses  in the policies, Eveready's coverage 1s primary and 

American Home's is excess. T h u s ,  Eveready was required to pay 

its entire policy limit of $25,000 on behalf of Santos befo re  the 

American Home P o l i c y  would be required to respond. S i n c e  

S a n t o s ' s  liability was resolved by p a p e n t  of t h e  Eveready policy 

limits, t h e r e  was no need f o r  American Home to contribute 

a n y t h i n g  on behalf of Santos. 

Accordingly, it is 

ORDERED that Eveready's motion f o r  summary judgment i s  

denied; it is f u r t h e r  

ORPERED a n d  A D J U D G E D  that although American Home is a co- 

insurer, its not r e q u i r e d  to contribute to Eveready; it is 

f u r t h e r  

ORDERED that American Home's cross motion for summary 

judgment is granted; it is further 

ORDERED and ADJGDGED t h a t  American Home is n o t  required to 
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