
Matter of United Servs. Auto. Assn., 
Co. v Johnson

2007 NY Slip Op 33070(U)
September 19, 2007

Supreme Court, New York County
Docket Number: 0107606/2007
Judge: Emily Jane Goodman

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SUPREME COURT OF THE STATE OF NE I YORK - NEW YORK COUNTY 

PRFCEhlT - 

Index Number : 10760612007 

UNITED SERVICES AUTOMOBILE 

JOHNSON, KARL W. 

SEQUENCE NUMBER : # 001 

PERMANENTLY STAYING ARBITRATION 

vs. 

.. 
cn 
z 
0 w 
w 
K 

c. 

a 

.- 

Justice 
PART 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

'e read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits 

PAPERS NUMBERED 

Cross-Motion: 0 Yes H i 0  + 

/-- - Upon the foregoing papers, it is ordered that thls4w.&im 

JANE GOODMAeOs~c~ I 

Dated: 

I 
Chefit r; FINAL DI OSlTlON NON-FINAL DISPOSITION- ---- 

c I 'appyopnate: ?!? DO NOT POST 

[* 1 ]



SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - I.A.S. Part 17 

In the Matter of the Application for an 
Order Staying Arbitration Between 
UNITED SERVICES AUTOMOBILE ASSOCIATION, 
COMPANY 

X ______________________________I_________ 

Petitioner, Index No.: 1 0 7 6 0 6 / 0 7  

-against- 

KARL JOHNSON 

Respondent ( s )  , 

-and- 

LANCO WILLIAMS and TRAVELERS INSURANCE 
COMPANY, and ALLSTATE INSURANCE COMPANY 

This application for an order staying arbitration of 

Respondent's uninsured motorist claim and adding proposed 

additional Respondents is granted as provided herein, pending the 

determination of the issue of whether the allegedoffendingvehicle 

was insured by Allstate Insurance Company at the time of the 

accident . 

Petitioner first filed a Petition to Stay Arbitration seeking 

to add proposed additional respondents Lanco Williams and Travelers 

Insurance Company. Petitioner then filed a Supplemental Petition 

to Stay Arbitration seeking to add proposed additional respondents 

Lanco Williams and Allstate Insurance Company because "since the 

making of this application, your Affirmant has come to learn that 

the correct insurance company f o r  the offending vehicle appears to 

be ALLSTATE INSURANCE COMPANY." 
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Respondent maintains that the Petition was untimely as it was 

not filed within 2 0  days of receipt of the demand for arbitration, 

pursuant to CPLR 7503 ( c ) .  Respondent also maintains that the 

Supplemental Petition, which no one disputes w a s  not filed within 

the 20 days, is also untimely. 

The twenty day limitation period is computed from when the 

demand is received, not from when it is mailed, and the day on 

which the demand is received is not included in the calculation 

(m KnickerbQrke r Ins. Co. v Gilbert, 28 NY2d 57, 65 [1971] 

[applying 10 day period, not 20 day period, required by statute at 

that time]; Prudential. Se curities Inc. v Wa rsh, 214 AD2d 739 [2d 

Dept 19951; lnte rboro Mut. Pns. CQ . v Devone, 189 Misc 2d 605 [Sup 

Ct Nassau County 20011). Based on the proof submitted by both 

sides, Respondent fails to establish that the Petition was 

untimely. A s  to the Supplemental Petition, although Petitioner did 

not seek leave of Court to amend its petition as was apparently 

done in A l J C i t v  Insurance Co,  v Russo (199 AD2d 88 [lst Dept 

1 9 9 3 1 ) ,  the Court finds no prejudice in granting such amendment, 

nunc pro tunc, and notes that CPLR 7503 (c) does not prohibit 

amendment of a timely petition. The copy of the New Jersey 

Department of Motor Vehicle record submitted with the Supplemental 

Petition includes a notationunder insurance for Allstate Insurance 

Company, and, indicates a policy number. Thus, Petitioner has 

raised an issue of fact as to whether Allstate Insurance Company 

insured the alleged offending vehicle on the date of the accident 

(e S t a t e  Farm Mut. Auto. I n s .  Co,  v Yeqlinski, 79 AD2d 1029 [2d 
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Dept 19811). Respondent has not meet his burden to show that the 

adverse vehicle was not insured on the date of the accident. 

Accordingly, the arbitration should be temporarily stayed. 

It is hereby 

ORDERED that the above issues be referred to a Special Referee 

to hear and report on whether the alleged offending vehicle was 

insured by Allstate Insurance Company on the date of the accident; 

and it is further 

ORDERED that arbitration is stayed until the Court conf i m s  or 

rejects the report of the Special Referee; and it is further 

ORDERED that Lanco Williams and Allstate Insurance Company be 

added as party Respondents, upon Petitioner's service of a copy of 

this Decision and Order with notice of entry upon each of t h e m ,  

together with copies of all papers previously served in this 

proceeding, which service shall be made within 30 days from the 

receipt of this decision, and it is further 

ORDERED that the caption of this proceeding is amended to 

reflect inclusion of Lanco Williams and Allstate Insurance Company 

as Additional Respondents, and, upon Petitioner's service of a copy 

of this Decision and Order with notice of entry on the Clerk of 

this Court and the Trial Support Clerk (Room 158), the Clerks shall 

mark their records to reflect the amendment, and it is further 

ORDERED that Petitioner shall serve a copy of this Decision 

and Order with notice of entry on Respondent and the arbitrator 

within 30 days from receipt of this decision. 

This conatitutss the Decision and Order of the C o u r t .  
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DATED: September 19, 2007 
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ENTER t 

EMILT JANYE BODMAN 
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