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ANNED ON 912612007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

Index Number : 603582/2004 
- 

WOODIE, PHILLIP R. 

AZTECA INTERNATIONAL 
Sequence Number : 01 1 

REARG U M ENT/RECON S I DERATION 

vs >EX NO. 

ITION DATE . 

3TION SEQ. NO. 

STION CAL. NO. 

- 
. . . . . . . . . . . . , .... 

Tha following paperr, numbered I to @ were read on this'motlon to/for 

Notice of Motion/ Order to Show Cause - Affidavlta - Exhiblto ... 
Anawering Affidavits - Exhlbhs 

3eplying Affidavits 

. -- 

Cross-Motion: l-. Yes 3 No 

Upon the foreooing papers, It is ordered that thls motlon 

L 

Dated 

MOTtON IS DECIDED IN ACCORDANCE 
WITH ACCOMPANYING MEMORANOU 
DECISION AND ORDER. 

Check one: - i FINAL DlSPOSITION NON-FINAL DISPOSITION 
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Plaintiff, Index No.: 603582/04 

DECISION and 
ORDER 

-against- 

AZTECA INTERNATIONAL CORPORATION, 
&%/a U T E C A  AMEFUCA; LUIS J. ECHARTE, 
Individually and as CEO of AZTECA AMERICA; 
JORGE JAIDAR, individually and as Chief 
Operating Officer, AZTECA AMERICA; 
TV AZTECA, S.A. de C.V.; MARIO SAN ROMAN, 
COO of TV AZTECA, S.A. de C.V., 

Defendants, 

In this action for employment discrimination, attorneys’ fees were imposed on plainii TF us 

a sanction for contradictory statements about an alleged secret customer list ((‘List”), which 

prolonged the proceedings by nocessitating a further deposition of plaintiff, as well as thc 

deposition of a non-party witness, Judith Kenny. Further, defendants’ motion to dismiss 

plaintiffs cause of action €or misappropriation of the List was granted, by order dated April 6 ,  

2007 V‘SJ Order”). Plaintiff moves to reargue this court’s decision and order, dated Junc 19, 

2007 (“Sanctions Order”), which imposed sanctions upon him for frivolous conduct, pursuanl to 

22 N.Y.C.R.R. 5 130-1.1. Plaintiff also moves for an order in limine: 1) preventing defendants 

from impeaching him based upon the evidence he gave concerning the List; 2) barring dcfdanls  

from introducing the Sanctions Order at trial; and 3) if plaintiffs motion is denied, perillilting 
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plaintiff to impeach defendants with evidence of settlement of a securities fraud violatioji and a 

petition by NBC in a licensing proceeding charging a television station owned by defendant TV 

Azteca with corruption. 

Familiarity with the court’s prior decisions in this action is presumed and the facts will hc 

repeated here only as necessary to determine the motions before the court. 

Motion to Reargue Sanctions Order 

Plaintiff urgea in 8UpPOrt  of reargument that the court erroneously determined a matter of 

credibility in deciding that attorneys’ fees were appropriate as a sanction. Specifically, p1aiidilT 

argues that he timely executed an errata sheet stating that tho List was riot Exhibit 3, as he had 

testified at hs first two deposition sessions, but was Exhibit 31, which was marked at his third 

deposition. Plaintiff argues that because the errata sheet was timely executed, he was sntitlcd to 

make this change, that the change merely r a i d  an issue of credibility for the jury and that tlic 

court should not rely upon the change of testimony in imposing sanctions, where the testimony 

was changed in accordance with CPLR $31 16(a). 

First and foremost, sanctions werc not awarded solely because plaintiff testified that a 

Univision list, given to him by his friend, Ms. Kenny (“Univision List), was his purloiiicd secret 

customer List, which he had compiled during more than twenty years. Plaintiff also contradictcd 

his verified complaint about the format, contents, creation and secrecy of the List. Plaiiilifr 

swore in his verified complaint that he had kept the List secret “from the day he begall crmting it 

through the present.” 

The verified complaint made the following representations about the manner in which the 

List was created, stored and kept secret: 
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To this day plaintiff has had only one “hard copy” and only one computer disk 
copy on which the contact list is recorded and up dated. Plaintiff keeps these two 
copies in his home in a secure location. 

... until [the List] was improperly extracted fi-om him by defendants, ... 
[wlhenever plaintiff used the List to generate a mailing ,,., he has given the disk 
containing the contact list to his personal assistant for the purpose of gcnerating 
mailing labels. The personal assistant is required to return the disk to plaintiff 
immediately aRar the mailing labels have been created; pIaintiff then takes the 
disk back to his home. No one else is permitted to handle the disk and no copies 
may be made. 

In doscribing how dofendante oame into possesoion of his secret disk. plaintiff averred in the 

complaint that at first he refused to give the disk to defendants, but then: 

Mr. Laliere and defendant Jaidar then repeatedly assured plaintiff that ‘no one 
would set the list,, and that the disk would be promptly returned to him. Plaintiff 
answered that he would personally travel to Mexico City with the disk to 
supervise the creation of the mailing labels so that he could prevent any copying 
of his contact list. Laliere and Jaidar then told plaintiff that he could not travel to 
Mexico City for this purpose; instead, they gave him their assurances that they 
would keep his contact list secure atld secret and would return the disk to him 
promptly after the mailing labels were prepared. Relying on these representations, 
... plaintiff reluctantly acceded to the request and send the disk by courier to 
Mexico. 

Discovery revealed that plaintiff did not have the &sk at home and that the disk plaintiff 

sent to defendants was actually a copy of a paper list, with plaintiffs handwritten notes, that his 

assistant, Ms. Abreu, typed into a computer at defendants’ premises and made into a disk, which 

was sent to Mexico. The verified complaint also claimed that the List contained “direct 

telephone numbers” of “principals of advertising agencies,” when in fact the List did not have 

telephone numbers. At plaintiffs deposition he testified that he did not make an effort to delote 

the List from defendants’ computers. The statements regarding the number of copies of the disk, 

plaintiffs efforts to keep it secret, the creation of the disk on defendants’ computer, and wlicthcr 
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the List had tclephone numbers, were material to plaintiffs claim that the List was a valuable 

trade secret. Plaintiffs’ misidentification of the List at his depositions was only one of may 

contradictions, which generated much discovery and multiple depositions, costing defendants a 

great deal o f  money. 

Second, the Univision List came to light when defendants discovered it in their files and 

realized that it was identical to Exhibit 3, minus the heading with Univision’s name on it. At a 

djsclosuro confcrmco, dofondants asked for and were granted a Wher  deposition ofplailltjff 

based upon the discovery of the Univision List. It was at that point that plaintiff executd his 

errata sheet, which gave the following “explanation” for the material change that the List was not 

the document marked at his prior deposition: “The reason for this change is that the original 

Exhibit #3 was not my contact list.” 

The sanction hposed was directly related to the prejudice defendants suffered as a rcsuli. 

of plaintiff‘s conduct. Plaintiff was ordered to pay defendants’ attorneys’ fees in connection with 

the depositions that ensued, including plaintiffs’ further EBT and the EBT of Ms. Kenny. 

Whether or not plaintiff intentionally lied, at the very least his failure to take the time and effort 

to insure that hc identified the crucial document corre~tly was reckless, protracted the 

proceedings and was costly to his adversaries. 

The Sanction Order did not strike the errata sheet or grant swnrnaryjudgn~c~~t bascd upon 

plaintiffs credibility. Summary Judgment was the subject of an earlier motion. The issue on tl~c 

sanctions motion was whether the expense engendered by plaintiffs inconsistollt statements was 

a proper sanction for fivolous conduct. In considtring whether conduct is frivolous, a m u r l  

should examine whether or not the conduct was continued when the lack of legal or [actual basis 
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was apparent or should have been apparent. 22 NYCRR § 130-1.1 ; Citibank v. Alolta, 277 

A.D.2d 547 (3rd Dapt. 2000). ‘Nothing could more aptly be described 

without merit in . . , fact’ than the gving of sworn testimony or providing an affidavit, knowing 

the same to be false, on a material issue.” Sandem v. Copley, 194 A.D.2d 85 (1’‘ Dept. 1993). 

Contrary to plaintiffs assertions, attorneys fees may be awarded for fivolous conduct in cascs 

where false statements are made prior to trial. Sibersky v. rimers, 42 A.D.3d 402 ( ln‘ Dept. 

conduct ‘completely 

2007)(frivo1oua motion prmtice). And to reiterate, plaintiffs lack of candor was not limited la 

his deposition testimony identifying the Univision List as his List. 

Plaintiff also challenges the Sanctions Order on the ground that the court improperly 

determined an issue of credibility in deciding the motion for summary judgment. However, the 

Sanction Order, which is the subject of this motion, did not determine the motioti for summary 

judgment. Plaintiff a190 mistakenly relies on cases striking mta sheets, pursuwit to C.P.L.R. 

93 1 16(a), not sanctions.’ Again the Sanctions Order did not strike plaiiitiff s errata sheet. 

Moiion In Limine 

Plaintiff seeks a ruling that, so long as plaintiffs casein chief does not nieiitioix the List 

’CPLR $3 I 1 q a )  provides that the deposition “shall be submitted to the witness for examinntion,” that “any 
changcs in form or substance which the witness dcsircs to make shall be entered at the end of the deposition with a 
statement of the masons given by the witness for rnaking them,” and that “[n]o chnngcs to the transcript may he made 
by the witness more than sixty days after submission to the witness for examination.” In comtruing $3 11 6 ,  it has 
been hdd that a court may reject an errata sheet where the witness d e s  the change within the prescribed sixty days, 
without showing good cause, or fails to gives a credible reason far the change. Rodriguez v. Joizes, 227 A.D.2d 220 
(I“ D q t .  1996)(changad location whcra plaint8 tripped without explanation; language barrier no cxcusc because of 
intcrpreter); Garcia v. Stickel, 37 A.D.3d 368. 1 (1st Dept. 2007)(no explanation for changes or good cause for 
delay); Zamir v, Hilion Hotels Carp., 304 A.D.2d 493 (1‘ Dept. 2003)Ino reason); Kalley v. Empire Rollw Skuling 
Rink, h c . ,  34 A.D.3d 533 (2nd Dept. 2006)(chnagas struck due to absence of explanation and g o d  cause for dclay): 
Marzun v. Peisuud, 29 A.D.3d 652 (2”d Dapt. 2006)(conc~usory statement in errata sheet, “1 meant lo say h t . ”  no1 
reason) In this case, plaintiff oxplanation for tho change was a conclusion, not a reason: ‘ I  the original Exhibit 113 
was not my contact list.” Timalincss cannot be determined on this record because there is an issue of  fact as to when 
the transcript was submitted to plaintiff. 
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or any other contact list, “facts relating to the contact lists” ba excluded from evidence as 

chamcter evidence that is immaterial and highly prejudicial to plaintiffs discrimination claim. 

Defendants counter that the ruling should await the date scheduled by the court for motions in 

limine and the trial, to see if plaintiff opens door. Dtfmdants further urge that plaintiffs 

litigation misconduct is admissible on credibility, and that the contact list evidmce goes io the 

issues of why plaintiff was hired, whether he met defendants’ expectations, and whether plainti cf 

was so anlsry at his tarmination that he filod a false claim. 

Now that plaintiffs claim for misappropriation of trade secrets has been dismissed, cross- 

examination about it is irrelevant to his remaining &scrimination claim, the central issue in 

dispute. Caster v. Increda Meal, Inc., 238 A.D.2d 917 (4* Dept. 1997) However, plainti€fimay 

be cross-examined for the purpose of attacking his credibility with questions about whether lie 

lied about the List, but extrinsic evidence may not be introduced to prove it. Badr v. Ifogati, 75 

N.Y.2d 629, 635 (1990). Evidence of defcndants’ unrelated misconduct is subject to the samc 

rule regarding extrinsic evidence of unrelated bad acts. 

Extrinsic evidence may not be used to show plaintiffs hostility, unless defcndanls 

introduce direct evidence at trial that plaintiff brought his employment discrimination case to 

retaliate for his termination. Peopk Y. ?%omas, 46 N.Y.2d 100, 105 (1978)(extrinsic evidcnce 

improperly admitted because hostility based on inference); Schulcz Y. Third Avenue Railrmd Ch., 

89 N.Y. 242,250 (1 882)(hostility must be proven directly, not by circumstantial cvidel1cc). 

Evidence about the contact list relating to why plaintiff was hired and whether lie met 

defendants’ expectations can be admitted and elicited through questions on cross-examinatioll 

without resort to extrinsic evidence concerning plaintiff‘s fake statements in this action. 
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The Sanctions Order may not be admitted into evidence under any circumstances because 

it would usurp the jury’s right to assess plahtiff s credibility. Accordingly, it i s  

ORDERED that the plaintiffs motion to reargue is denied and that plaintiffs niotioii in 

limine is granted solely to the extent indicated in this decision. 
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