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Charles Edward Ramos, J.S.C.: IJ?VCIZQORK

Plaintiff, Eclaire Advisor Ltd. ("Eclaire"), movgéyqﬁﬁrsuant
to CPLR 3215, for default judgment against Defendant Jindo
Corporation ("Jindo Korea") in the amount of $37,433,594 plus
interest, less $320,000 that Jindo Korea had previously paid in a
prior bankruptcy procceding. Jindo Korea cross-moves, pursuant
to CPLR 3012(d), for an extension of time to answer the amended
complaint.

Background

Eclaire 1s trustee of the Daewoo International (America)
Trust ("Daewoo ''rust") . Daewoo Trust was created when Daewoo
America, a New York-based subsidiary of the Korean incorporated
Dacwoo Corporation ("Daewoo Korea"), filed for bankruptcy. When
Dacwoo America was subsequently reorganized in 2002, all of its
claims against Jindo Amcrica, a New York-based subsidiary of
Jindo Korea, were assigned to the Dacwoo Trust. Al though Daewoo
America initiated this action in 1999, Eclaire subsequently
substituted for Dacwoo America as the plaintiff in July 2004.

Jindo Korea, a Korean corporation, is the parenlt of Jindo
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America. Jindo Korea, Jindo America, Daewoo Korea, and Daewoo
America are all in the business of manufacturing and trading
cargo containers.

From 1996 to 1999, Jindo Amcrica purchased cargo containers
from Daewoo America. After shipping the contailiners, Dacwoo
America invoiced the oulstanding payments to Jindo America.

In 18597, Daewoo Corporaltlion, Jindo Korea, Daewoo America,
and Jindo America entered into a Four-Party Agreement (the
“Agrecment”) to take advantage of programs created by the Korean
government.

The Agreement, which i1s the subject of this dispute,
addresses the rights and duties between Daewoo Korea and Jindo
Korea, along with a provision for Daewoo America and Jindo
America Lo make separale agreements. Among other things, the
Agreement designales Jindo Korea a guarantor of Jindo ZAmerica's
debt to Daewoo America.

From time to time, Jindo America fell behind on its payments
to Dacwoo America. Daewoo America alleges that by 1999, Jindo
America owed 535,170,000 in accounts payable and $2,263,594 in
interest payable. This action followed.

In 2005, Jindo Korea filed for bankruptcy protection in
Korea. During the bankruptcy proceeding, Daewoo Korea filed a
prool of claim on Daewoo America's behalf to collect on Jindo
Korea's guarantee of Jindo America's debt Lo Daewoo America.
Admittedly, Daewoo Korea collected $320,000 from the bankruptcy

proceeding, a relatively small fraction of the total debt owed by




Jindo Korea.

In March 200%, upon Jindo America’s motion to dismiss
against Eclaire, this Court ordered Daewoo Korea and Jindo Korea
to be joined as defendants.

On April 22, 2005, Eclaire filed a supplemental summons and
amended complalint Lo recover the obligation Jindo Korea has
guaranteed, After an alleged unsuccessful attempt to serve Jindo
Korea abroad through the Hague Convention, Eclaire subsequently
served papers on an alleged California subsidiary, JD USA, Inc.,
on Augusl 9, 2006 in OQakland, California.

Discussion

Eclaire’s motion [or default judgment is denied and Jindo
Korea's request to coxtend its time to answer or otherwise move
relative to the amended complaint is granted because Jindo Korea
has shown a reasonable excuse for its default.

CPLR 3012 (d) provides:

Upon the application of a party, the court may extend

the time to appear or plead, or compel the acceptance of a

pleading untimely served, upon such terms as may be just and

upon a showing of reasonable cexcuse for delay or default.

Plaintiff argues that 1t had personally served the complaint
and summons on JD USA, allcging 1t to be a subsidiary of Jindo
Korea in California. JD USA is not a party to this action.
Plaintifl has failoed to adequately show JD USA to be a subsidiary
of Jindo Korea. Further, plaintiffl has failed to show JD USA to
be a "mere department” of Jindo Korea under an agency theory as

in Taca Int'l Ajirlines, S.A. v Rolls-Royce of Eng., Ltd., 15 Nvy2d
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97 (1965) (1f a subsidiary corporation is deemed a “mere
department” of the parent, service may be effectuated upon such
subsidiaries in actiong against a parent corporation). In fact,
plaintiff scts forth nothing in support of the assertion that
service was proper on JD USA except an internet printout from
Jindo Korea's website lisbing Mr. B.Y. Kim, from JD USA as a
contact for container inguiries in the United States.

Addilionally, even il service upon JD USA was proper under
laca Int'l Airlines, 15 NY2d 97, supra, service was ultimately
untimely. Although the supplemental summons and amcnded
complaint were filed on April 22, 2005, service on JD USA did not
occur until August 9, 2006, approximately sixteen months after
this Court dirccted service. CPLR 306 (b) states “service of the
suwnmons and complaint shall be made within one hundred twenty
cdays after Lhe filing of summons and complaint.”

LCclaire, without any detailed explanation, did not scrve JD
USA within the one hundred twenty days of the filing of the
supplemental summons and amended complaint. Morecover, Eclaire
never moved for an extension of time to serve under CPLR 306 (b).

Clearly, as set forth above, the defendant has demonstrated
a reasonable excuse fFor its default. Consceguently, Jindo Korea,
having now acknowledged subsequenl reccipt of the papers, shall
have twenty days from service of this order with notice of entry
to answer the amonded complaint, or otherwise move.
Accordingly, 1L 1s

ORDHRED that delendant’'s motion for an extension to answer




or otherwise move relative to the supplemental summons and
amended complaint is hereby granted; and 1t is further

ORDERED that such answer or motion shall be filed and served
within twenty days after service of this order with notice of
entry.

Dated: September 11, 2007

HON. CHARLES E. RAMOS

Counsel are hereby directed to obtain an accurate copy of
this Court's opinion from the record room and not to rely on
decisions obtained from the internet which have been altered in
the scanning process.
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