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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

7- 
PART 2.s 

Y 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits .._ 
Answering Affidavits . Exhibits 

Reply in g Affidavits 

~- ~- - 

-~ -+ - .~ 

Cross-Motion: 1 I Yes I I 'N~ 

Upon the foregoing papers, it is ordered that this motion 

PAPERS NUMBERED 

Based on the accorripaiiyiiig Mernoranduni Decision, it is hcreby 
ORDERED that the motion by Liberty Insurance for siiniriiary judgment (1) dcclar-ing 

that i t  has no duty to d e h d  or iiideiniiili plaintiffs with respect to the Legal Malpractice 
Action, (2) dismissing the Vcrificd Chmplaint, and (3) awarding Liberty Insurancc costs and 
disbursemcnts is granted; aiid it is lurther 

to d e k n d  or iiidemniKy plaiiitifls with respcct to the legal malpractice action captioned Monica 
Leadheater, individually and as iiiotlicr and natural guardian of Kctcwa Edwards, an infant 
under the agc of sixteen ycars v. Peters, Bcrger, Koshel & Goldberc, P.C., Richard Goldberg 
and Bonnie 13. BerFer (Index No. 199OY2003); and it is further 

ORDEKT'D thal defcndant Liberty Insurance serve a copy o l  this ordcr with notice of 
entry upon a11 parlies within 20 days of cntry. 

0RL)EIIE:D that the C'lcrk may enter judgment accordingly. 

ORDERED and DECLARED that Liberty Internalional I Jnderwrilers Inc. has no duty 

Dated: 9 / 2 7 / 2 7  
I 

J. S. C. q&&- F- %Roe ! w v E A L 3  
-FINAL DISPOSITION Check one: FINAL DISPOSITION I .  e: 

C h e c k  if appropriate:  a D O  NOT POST n REFERENCE 
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Plai i i  ti ffs , 

-against- 

I , I D E ~ U Y  INTERNATIONAL UNDKKWRITEKS INC:., 
AND MONICA 1J;A TIBEA’I’I {R, INDIVIDI J A 1,LY 
ANI3 AS MO’I’I ll<R OF KK‘I’EWA EDWARDS, 

MEMORANDUM DECISION 

Plaintiilk, Peters, Bergcr, Koshel R: Goldberg, P.C. (“Peters, Hcrger”), Richard Goldberg 

(“Chlclhcl-g”) ancl 13oiiriie Bcrgcr (“krger”) (collectively “plaintiffs”) commenced this action 

against dcfcndants I , i  bcr-ty Interriational Underwriters Inc. (“Liberty Tnsuraiice”)’ and Monica 

I ,eadbeiitcr, iiidividual ly i~nd as iiiothcr of Ketcwa Edwards (L‘Leadbcatcr’’) (collectively, 

“dci’eiidants”) li)r ;I judgmenl declaring that Li bcrty Iiisuraiicc is obligntcd lo providc coveragt: 

for Leadbcater’s undcr-lying lcgal malpractice action against plaintiffs (the “Legal Malpractice 

Action”). 1 lie underlying Legal Malpractice Action, for which plairiliffs scek coverage, arises 

out of plaintiffs’ legal representation of Leadbcater in coiincction with hcr inedical n~alpracticc 

action against Dr. Y vcm C .  Bcaubrun (“Dr. k a u  brun”) and lhc Ih-oolilyn I Iospj tal C‘cntcr (“the 

Hospitd”) ( h e  “Leirdbeatcr Aclioii”). In her mcdical malpractice action, Lei~Ibeatcr alleged that 

Dr. Beaubrm and 11ic Hospital were negligelit in diagnosing her twin gestation, resultilig in one 

I ,iberty International Underwriters, Inc. is not thc correct rime of defeiidanl, as the insurance policy in I 

question wiis issued by Libci-ty /iar/ru/tcc Iltiderwi-ilci-s, Inc. 
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of her babies lxiiig deprivcd of oxygen at birth and sulkring cerebral palsy. 

Liberty Insurance now moves for summary judgment ( 1) clcclariiig that it has no duty to 

clcfend o r  indeiniiiFy plaintiffs with respect to the I q a l  Malpractice Action, (2) dismissing the 

Veriiied C’omplaint, and (3) awarding Liberty Insurance costs and clishursements. 

Back gro 11 rid 

D 11 r i 11 g t he i r rcpresc I I  ta Li o t i  o i‘ Leadbea t c r i ii Ih c Med i cal Ma I prac t i cc Actio t i ,  pl ai n t i ffs 

moved, 0 1 1  behal f‘ol Lcndbeatcr, h r  a del‘ault judgnicnt against Dr. Beaubrun. In response, 13r. , 

Bcaubrun cross moved to dismiss the coiiiplainl. By order dated Septenibcr 14, 2000, I Ion. 

Michelle Westoii Pattcrso11 (“Judge Patterson” or the “C.’otrrt”) dismissed Leadheater’s complaiiil 

011 the grounds h a t  plaintiffs failed lo scek a dcfiiult judgment within m e  year pcriod prescribed 

in  CPliL 32 I S(c) (the “September 2000 order”). 

1’Iicrt.aficr, the I Iospital moved to dismiss the C‘omplaint fbr fiiilure to effect scrvicc upon 

the 1 Iospital wiihin the time period permitled under CPLli 306-b. Plaintiffs cross moved ror an 

extension ol‘ time to cIYect service. By order datcd September 18, 2001, Judge Patterson 

dismissed Leaclbeater’s action against thc Hospital and deerncd plaintifl‘s’ cross-motion moot. 

On C)ctuhcr 1 I ,  2001, plaintiffs appealed the order dismissing the Hospital from thc action. 

Thcreaftcr, Libcrty Insurancc issued plaintif& a “claims made” lawyers professional 

liability insurance pulicy, ef‘fcctive Fcbruaiy 8,  2002 through Fcbruaiy 8, 2003 (the “Policy”). 

l’he Policy was renewed for- ilic ibllowing year Ucir thc period of 1:ebriiai-y 8, 2003 ~hrough 

Februm-y 8, 2004. 

On Novembcr 18, 2002, the Appellate Division affirmed the order dismissing the action 
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against the Hospital, 

Approximately six months later u11 May 16, 2003, Leadbeater coiiiniciiccd the Legal 

Malpractice Adion against plaintiffs for failing to properly prosccutc her claims against Dr. 

Beaubnln and Brooklyn Ilospital. When plaintifj‘s rcccivcd the Summons and Complaint, 

plaintiffs served such pleadings on Liberty Insurance oil June 5 ,  2003. 

Libcliy Tnsurancc cliscluitued coveragc for deknsc arid indemnity of tlic lcgal malpractice 

action. I n  its disclaimer lettcr, Libcrty Insurancc stated, iiiler uliu, that based on thc court’s 

orders disiiiissiiig the mcdical malpracticc cornplaint, plaintiffs knew or should reasonably have 

known that they breached a proIssioria1 duty or cornmittcd a wronglid act, and that therehe ,  the 

lcgal malpractice action fell within the “Known Claims or Circumstances” exclusion. The Policy 

also excluded claims against plaintiffs for punitivc damages. Further, Liberty Tnsurancc reserved 

its r-iglits ancl dcfcnses under the policy. 

I nstm t Motion 

In support of dismissal of plain~ills’ declaratory judgmcnt action, Liberty Insurance 

iirgues t h t  under [lie uiimibiguous tcrnis of the Policy, 1,iberty is not obligated to provide a 

defense o r  inclcmiiity in connection with the I xadbealer Action because ( 1  ) prior to the February 

8, 2003 inception of the Policy, plaintills had a rcasniuble basis to believe they brcachcd ;1 

3 1 I 1 a Ili imi i ng t ti e d is II 1 i ssa  I ,  t ti c A ppe I I at e Division I1 c I d : 

[l’]Iaiiiiil’f~did n o i  offer n I-ciisonablc excme for hcr Tiiilure to serve thc hospital within 120 clays after 
coiiiniciiccnieiit oftlic aclion. Moreover, dcspilc the fact that the hospital raised thc Ltilui-e to effect service 
wilhin the statutory Lime franic ns nil affiil-malive defetise in iis .I~ily 1998 nriswci-, (tic plaintiffdid riot seck to 
validate the latc service iiritil iiTLci- the hospital riiovcd Tor suinmary juclgmcnt in February 2001. In addition, 
[tie I-ccord is insui-’ficicnt to deterniine wlictlicr the plaintiff‘hns ii potentially meritorious medical trialpractice 
c h i m  ngi i is t  the hospital. arid nn cxtcnsive period of‘ [imu hiis elapsed since the nccrual o f  the claim. 
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prol‘cssional duty or comniiltcd a wrongfiil act, or lo foresec a claim, arising out o l  thc procedural 

iiii~liai~dling o l  Lcadbeatcr’s iiicdical nialpractice action, arid (2) notice of‘ a potential claim was 

not provided to I ,iberty in accordance with the t e r m  of thc Policy. Plaintiffs’ nllegatioii in their 

Complaint h a t  Libcriy Insurance hi Icd to scrid the disclainicr lettcr to Leadbeater or her counsel 

laclis nicrit, since section 3420 o l thc  Insurance Law requires lhat such disclaimer lctler bc sent 

whcn the lctter disclaims bodily iii.jiiry or death claims arising from accidents i i i  New York. 

Further, plai ntills’ allegation i n  tlicir Complaint that they reasonably bclieved that the dismissal 

oE thc action would be revcrsed on appeal and that no malpractice clairii would bc asscrtcd lacks 

fictual and lcgal merit. According to Liberty Insurance, no appeal was taken with respect to the 

order dismissing the action against Dr. Reaubnm. Further, thcir pursuit o r  an appeal of the orcler 

dismissing the Hospital from tlic action does not aflkct their insurance coverage, sincc plaintiffs 

wcre a w ~ r c ,  prior to the inception of thcjr Policy, of thcir procedural cnors. 

Li bcrty Insurance also contends that it was not provided with timely notice of 

l,cadbeatct-’s potential claim pursuant to the notice of claims provision of the I’olicy. I’lai titifl‘s’ 

swat-mess that tlicir procedural mishandling of Leadbcater’s iiialpractice action put tlieni on 

reasonable nolice of B potciitial claim. Coiiipliance with the Policy’s noiicc provision is 3 

condition precedent to covcrage, and plaintifls’ failed to meet tlicir burdeli of dcriionstrating that 

this condition prccedcnt was satislied. Plaintiffs wcre obligated to disclosc a potential claim as 

sooii Lis the first policy went iiilo efkcl on February 8,  2003, aiid iioticc was tlrsl provided to 

I ,iberty 011 J L I W  5 ,  2003, I6 months :iller the inception of the first policy. 

In response, Ixadbcater contends that despite the unity in inlercst she has with plaintiffs 

that they receivc covcrage for their acts of pr-olkssioiial negligence, throughout the legal 
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malpractice case, she has always espoused that her Medical Malpractice Action had mcrit. 

Furtlicr, contrary to plainliffs’ claims, thcrc was never any communication to Leadbeater 

that her underlying case was dismissed. Nor was Lcadbcater ever instructed that her Medical 

Malpractice Action had no merit. Plaintiff Rerger’s sffirination in opposition to Ilr. Hcaubrun’s 

motion to dismiss the medical malpractice Complaint states that Dr. Bcaubnm rendered prenatal 

Ireatmciit to the iiil‘ant Kctcwa Edwards, who later sufl’cred from ccrcbral palsy. Further, 

Leadbeater- signed an affidavit in support of her motion for defBult judgment against D r .  

I3eaubruii, swel-iring that plaiiitil’h, her then attorneys, advised her that hcr action had merit. 

Plaintiffs opposc dismissal, arguing that the Scptember 2000 and Sepkmber 200 1 orders 

did not givc them any reason to believe that a professional duty was breached. 

‘I’hc September 14, 2000 order did iiot arm plaintiffs wilh knowledge ol‘a future legal 

malpractice claiin, did iiot discuss the merits of Tmdbeater’s claim, or discuss tlie lale service of 

the Summons iuid Clomplaint. The Court based its decision solely on tlic h c t  that l’etcrs, Berger 

did ~ i o t  providc a reasonable exciise for [tic delay in moving for defiult judgment. Plaiiitifh also 

assert that TIT. Reaubrun was uninsured, and thus, 1,eadbeater could not demonstrate that any 

judgiiient in lhe iixdical malpractice case would have been collectible from Dr. Beaubrun. 

Furhcr, although tlic liabilily of llr.  I3eaubrun was based on her failure to diagnose twins, it was 

Brooltlyn IHospital’s managemeiit of Ixadbeakr’s labor, which led to the cerebral palsy. ‘I’lius, 

there was no viable claim against Dr. Bca~ibr~i~i ,  who was no1 prcscnt during the clclivery. 

Fur-thcr, plnintifTs argue that they had a good f‘aith and reasonable basis LO bclieve that in 

light of tlie ~uicertainty coC existing law, the Cloiirt’s clisrnissal of I ,cadbeater’s claims against 

Hrnoklyn Hospital was erroiicous, would be rcversed on appeal based oil the decision entitled 
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L L w f u  v A 4 m u i t ~ y ,  l’cin,-irii & ,Spctic’er, and thal no tiidpractice claim would be asserted. At thc 

titne of thc C’oui-t’s Scptembcr 2001 decision, thc law of CPLR section 30h-b was in flux. 

Plainlifl’s contend that i t  appcalcd the Septcmber 2001 order oil October 1 1, 200 I based on a trio 

of C‘ourt of Appeal cases. Two inonths alter the Septcmber 2001 order was issued, on November 

20, 200 I ,  thc C’ourt of Appeals decidcd that tlic “intercst ofjusticc” and “good CBLISC” standards 

sholild bc coiisidrred sCpiLrilLely, and that the absence of “good cause” did not preclude the 

granting of an extension to serve the surniiic)iis and coniplaint in the “interest ofjustice.” Thus, 

I’eicrs, Dergcr had a reasonable belief that it would be succcssf~~l on appeal of tlic dismissal 

ordcr. Peters, 13erger could iiot forescc that a claim o l  legal nialpractice would bc made against 

the111 Therefore, Liberty Iiisurancc catmot disclaim cuvcrage based on the “Known Claiiiis aiid 

C‘ i rcii 111 s t aiices Exclusion. ” 

Morcover, the tci-ms of such F,‘:xclusion are tlnibig~~jiis. IJpc)ii a lair rcnding of subsection 

1131, plaintif14 wcrc Icd to iissunie that noticc was only required where it had a reasonable basis to 

believe that i l  malprxtice claiiii would bc brought against it. If the tcrrns “error, omission or 

pcrsonal injury” arc omitted, the term “Wronglul Act” is then dehied as “any actual or allcged 

act . . ., which arises o u t  of the rendcring or hilure to render professional legal services.” This. 

argues plaintiffs, logically would require all attorneys insured under the Policy to give noticc 

cvery timc they pcrfc)riiied lcgd services. Plaintiffs’ rexonable belief in non-liability, tlicii 

mcaiit h a t  thcy were not requircd to givc notice. And because the plirasc is ambiguous, it c;m be 

given 110 meaning under settled rulcs of construction. Further, thc Policy’s definition of 

“wrongful ” caiinot cure the ambiguity . 

l’lainti IYs liirtlicr argue that they had a reasonable belicf UP non-liability bused upon the 
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lrict thal T,cadbeater’s casc had 110 mcrit. Leadbeater sought Icgal serviccs from Peters, Bergcr 

when Kctewa was nine ycarrs old. At that timc, plaintiffs had no medical records froin Dr. 

Hcaubrm, and Dr. Hcaubrun claimed that the records werc lost or dcstroyed. Plaintiffs consulted 

with two cxperts, who reviewed the records available and stated that no deviation l?om accepted 

prnclicc proximatcly causcd Ketewa’s injuries. Plaintiffs advised Leadbcatcr of thcsc 

cc)~~cliisioiis, and thus, Pelcrs, Rcrger statccl in the CcrtiGcatc o l  Medical Malpractice that they 

“wcrc mahlc to obtain the consultation required by I’aragraph 1 . . . bccause oi‘a limitalion of 

time . , . .” Plaintiffs d s o  advised Lcadbeater that the Sccond Z)cpxtment noted that the record 

was insufficient lo dcterminc whether shc had a potentially meritorious medical malpractice 

claim against h e  Hospital. 

PIaiiitifTs also conlend that they timely notified Libcr-ty Insurance with noticc of 

Leaclbeiiter’s Icgal malpriictice action. The duty l o  give noticc ol‘a potcntial claiiil ariscs when, 

ii-om tlic in1i)riiintion availrtble relative to the accident, an insured could glean 3 reasonablc 

possibility ol‘ lhc Policy’s involvemcnt. Plailltiffs arguc that an insured’s good-faith belief‘ in 

non-liability, when rcasonablc under tlic circumstances, may excuse a delay in notifying an 

insurer of an ~ ~ c c u i ~ e i i c e  of a potential claim. Questions or the insured’s good faith and 

imsoiinblcness in bclieving thal he or she would not bc sued aiid in dclaying notification to the 

iiisurcr are issues to bc resolved by tlic trier of fact. At issue is whether the insurcd has a 

reasonable basis for a bcliel lhat iic7 claim will be asserted against Iiim. 

I’laintil‘l~ cortipliecl with the notice provision of the Policy whcn lhey notilied Liberly 

Intcr’nalional by Licsimile of the ixadbealer action tlic day after service Lipon plaintiffs 01‘ 

Leadbeatur’s Suminons arid Complaint. I’laiiitifls could not reasonahly forcsce ;I l‘iiture 
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malpractice action until it was servcd with papers on Junc 4, 2003, 

In reply, Li bcrty Insurance mainlains that lhc siibjcct Exclusion is unambiguous, 

enl‘orceable, 311d applicable to bar coverage hcrc. Before the fir-st policy inception in 2002, 

Petcrs, Berger procedurally mishandled I ,cadheatcr’s Action, resulting in dismissal ol‘thc action 

entirely. 

’i’hc subject llxclusior-1 is only concerned with whethcr a legal nialpractice claim 

ressonitbly could be foreseen, no t  whethcr- such 3 claim actually would result in rnalpractice 

liability 10 the irisured. ‘I’1m-e is a scrious question concerning the merit of Leadbeater’s claim 

against Dr. Beaubrun. Also, plaintil‘l‘s’ hearsay asscrtion that Dr. Beaubrun did not have 

insuraiicc coverage does iiot mean that Dr. Heaubrun had no olher availablc assets. ‘Thus, even 

assumi~ig thc merits of the malpriicticc claim against Dr. Beaubrun was necessary lo determine 

thc applicability of the Exclusion, thcr-e werc serious questions conceinirig those nicri ts. Further, 

an insured’s lawycr’s sub-jcctive speculation that his c x  her rcmediation efforts ( i . ~ ,  an appcal) 

might mdo the dmiage to 3 client is iiisufficicnt lo show that a legal malpractice claim could not 

reasouably bc roresccn. Further, lhc trilogy o f  Court of Appcals cases werc not even decidcd 

until two months afier tlic claim against the Hospital was dismissed. ‘I’hus, it is 

incomprchensiblc how Pcters, Hcrger could have had .n good hi th  belief in anything at the h i c  

of the dismissal. And, whcn the C’ourl of Appeals’ dccisions werc rendered, thcy merely ofrered 

additiorial judicial giiiclance concerning the lirncliness-ol-service issucs; thcy did not guarantee 

SLIccC‘ss of the irppcal. 

Moreover, pkiiritilli’ notice was untimely as a matter of law. Plaintiffs contlate the 

tlsclusion aiid notice provisions. The merits of I mdbcater’s mcdical malpractice claim liavc no 
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bearing on whether tirncly notice of the legal malpraclice claim was givcii. And, the abscnce ol’ 

m y  threat by Leadhcatcr 01 a legal malpractice claim is riot an excuse for an insured’s failure to 

give tiiuely iioticc of a polential claim, which is otherwise rcasonably foreseeable. 

Analvsis 

I n  order to prevail 011 a motion for sLimrnaryjudgment, the moving party must 

demoiistr-:tle enlitlcmcnt to judgment as a rnaller of law (Zzickcrmun v C%y r?fNt.w Y‘ork, 49 

N.Y.2d 557, 563, 427 T\].Y.S,2d 595, 404 N.E;,.2d 718 [ l980]; ,Sillinan v Twcmticth Ccdury-Fox 

F’ilrii (-’orp,, 3 N.Y.2d 395, 165 N.Y.S.2d 498, 144 N.E.2d 387). ‘I’his standard rcquires that thc 

proponent ul‘ a motion for summary judgment rnakc aprirnii jbcic showing of cntjtlement to 

Judgnicnt 3s a matter of law, by advancing suflicient “evidentiary proof in admissiblc form” to 

denioiislrale thc absciice of any iiiatcrial issues of fact (Wiriegrad v New }’(irk liniv. Mcd. C k ,  

64 N.Y .2d 85 I ,  853 [ I  O X S j ;  Zirckwrmrn v L’i1.y of’Ncw York, 49 N.Y.2d at 563; SiliJcrmirn v. 

Pr~lh inc l i~r ,  307 il.D.2d 230, 7-59, N.Y.S.2d 386 [ l s t  Dcpt 20031; Tliovzcxs v Holzhcr-g, 300 

A.n.2~1 10, 1 1 ,  751 N.Y.S.2d 433, 434 [lst  13cpt 20021). ‘I’lius, lhe rimtion must bc supporled 

“by dfilidavit Ifiom a persori having knowledge of the facts], by a copy of the pleadings and by 

olhcr available prcool’, such as dcpositioiis” (CPl,K $ 3212 [h]). A party can prove apririii jiicir! 

entitlement to summary judgmenl through tlic nfhmation of its attorney based iipon 

doc iiiiient ;i iy cv i dmce (Ztic k c  r -rri mi, si,ipt .a; Pr u t  k i i  t ii-r I A‘uwi/ ies Inc. 17. Rovcllo, 2 6 2 A. L, .2 d 1 72 

[ I  st ncpt 19991). 

Once this showing is made, howcvcr, the burden shifts lo the party opposing the motion 

tco demonstrate by adiiiissible evidence the existence of a 1:,ictual issue requiring a trial of the 

aclioii, or to tender :in acceptahlc cscuse I‘or his or her hilure to do so ((CPLR 8 321 2 1.171; 
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I.’jirmelfe I J .  Kciiwurth IlFiick Co., 68 N.Y.2d 714, 717 [lc)86]; Zuckwrnr-rn v. C i t y  vj’New York, 

s i p - u ,  49 N.Y.2d a t  562; Forrest v. .Jewish Gi~ilcl,fC~r the Blind 309 A.D.2d 546, 765 N.Y.S.2d 

326 [ I  sl l k p t  20031). Like tlie proponent ofthc motion, the parly opposing tlie motion must set 

l’ortli cvideiitiary prool‘ in admissible fonn in support of his or her claim that riiatcrial triable 

issues of h c l  exist (Zirckcrmcm, si4prii at 562). 

Policy Excllision 

‘ T o  negate coveragc by virtue of 1-111 exclusion, an insurer must establish that the 

escliision is stated in clear and uiiinistakablc language, is subjicl to no other reasonable 

interpretation, and applies in lhe particular case” (Ncitiuizd Foothrrll L m q m  v Vigilan/ IYIS.  C‘e)., 

36 h.11.3~1 207, 21 1 ,  824 N.Y.S.2d 72, 75 [ I  s t  Uept 20061 ciiii?(f: C:ontitwniul [ ‘ c ~  470. v Rcrpid- 

~ 4 l T I C 1 k L 1 t 7  (,‘oi*p., 80 N.Y.2d 640, 652, 593 N.Y.S.2d 966, 609 N.E.2d 506 I19!13]). Thus, “policy 

excliisions :ire given strict and iiarrow construction, with any ambiguity resolvcd against the 

irisiircr” (BcTl/ Puiriting C’citp. v 7YG Ins. Co., 100 N.Y.2d 377, 383, 763 N.Y.S.2d 790, 795 

N.E.2d 15 (7003j; ,Se‘L.rlbocrrc~S’lrr.. (7o. v G‘illeltc? C‘O., 64 N.Y.2d 304, 31 1,  486 N.Y.S.2d 873, 476 

N.E.2d 272 119841). ’l’lie insurer hears Ihc burden of proving that the cxclusioiis apply in a 

particulx c x c  (S’irtcrd’Jirsi I m .  Co. I) S[rwuck & S‘m,wck & Lmwn LLI’, 277 t;.Supp.?d 245, 252 

[S.D.N.Y. 20031 ci/iti,y LC;lutc3 o f N  1’. 1’ Hlunk, 27 F.3d 783, 78f )  [2d Cir. 19941 [citing C’orltinentirl 

Cm/iuliy I ’o .  v h’crl,‘ir(-Atiir.ric.iu? Gorp, 80 N.Y.2d 640, 652, 593 N.Y .S.2d 966, 609 N.E.2d 506 

[ 19931). A construciim favorable to thc insurcr will be sustained o111y if it is the “only 

construction whicli may fairly bc placed on the [words uscd] .” ( If~ri*gcr.r v I I ~ J . L ~ I ” L ~ ~ I C ~ ~  (:,’o, o/.Norih 

An?., 651 P.2d 838, 842 [2d C;ir.1981]). 

‘I’he Policy Fxclusion at issue provides: 

10 
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1 .  Known Claims or C‘ircumstunces. 
This policy docs not apply to any claim arising out of a wrongful act occtrrring 
prior to the policy period j [; prior to the effective dale of tlic lirst Lawyers 
Proi’essional Liability Insuraiice I’olicy issued by us lo the named insured aiicl 
coiitinuously renewed and niainhincd in eflict to the inception of this policy 
p c r io d : 

* * * * *  
b. you had a rcasonable tmis lo  belicvc thul you had breached a proikssional 

duty, cmiinitted a wrongful act, violated a discipliiiary rulc, engaged in 
professional misconduct or to forcscc thal a claim would bc inade against 
you;.  . . . 

“Wroiigful Act” is defiiiccl as such: 

wrongful act 1iic;liis any actual or alleged act, ei-rw-, omission or personid injury 
wliich ariscs out of thc rendering or  failure to reiider prnfcssional legal scrvices. 

(Emphasis in origirial) 

C‘cmtrary to plnintills’ contcntion, the Exclusion is clcar and unambiguous. ‘fhe 

I<sclusion prccliudes thc underlying lcgal malpracticc claim lo the extent that (1) i t  ariscs o u t  of 

plaiiitilIs’ actu:il or allcgcd act, error or omission which arose from plaintiffs’ rendering 

profcssional lcgal serviccs, occurring prior to the pol icy period and (3) /hat ylciirzizffi hiid LI 

violated a disciplinaiy rule, engagcd in professional inisconduct, or to.li)rc,rce t h t  ~i dcrini wzdd 

summary judgmciit declaring that the Horiic Insurancc C‘oiiipany (“Home Insurance”) was 

obligated to defend and indemnify them in a nialpractice action. Plaintiffs adniittcd their failure 

t o  file 311 answer dirring their representation UL James atid Elizabeth FarrcII’s mor-tgage 

iir,reclosure action. Plaintiff? were also unsuccessi-iil in  their efforts lo vacate a cielault judgment 
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entcrcd against the Farrclls. ?‘he professional liability insurance policy at issue provided covered 

“Providcd always that such act, error or omission , , ,  happens: (aa) during the policy pcriod, or 

(bb) prior to the policy pcriod, providcd that prior to tlic ei‘fectivc date d this policy: . . . 2) thc 

insured had no basis lo helievc that the insured had breached a professional duty or committed il 

pcrs;onal injuiy. , , .” The Court conclirded that Home Insurance was riot obligated lo dcfciid or 

indcniiii I j ,  plaintiffs in  lhe malpracticc actiwi, ;IS it was “clear” that plaiiitifh “did have a basis to 

believc that Ihcy hsd brcached a professional duty prior to the eff‘ectivc date of“I’1ic I loine 

pi)licy.” 

Hcre, both of the dismissals of Le;idbcatcr’s action wcrc tlie result of plaiiitil‘l’s’ own 

1 <ii ‘ 1  LII  . c to liriicly and diligenlly prosecute the Medical Malpractice Action against Dr, Beaubrun, 

md their failure lo  tiiiiely scrve Brooklyn 1 lospitul. When Judge Patterson disiiiissed the niedical 

malpractice Complaint against Dr. Deaubrun, slic l-bund that plaiiitills’ “fiiilcd lo satisfy thc 

reqiiisitc standard” of demonstrating &‘a reasonable excuse lor tlic delay” i n  seeking default 

judgment. ‘Hie Court hclcl lliat plaintiffs’ “assertion that their office l i d  communicated with Dr. 

Deeaubruii’s altorncy regarding thc dcfeiidaiit’s lack of iiisurancc is insuK~cicrit lo rebut tlic 

presuriiption ol‘abandoillllerit. A telephone csll iiiquiring as to tlie defkridant’s insurance status is 

iiol a rcasoiiable cx’c~ise lor the delay.” 

Wheii J iidgc Patterson dismissed the incdical malpractice Complaint against Hrooklyn 

I-lospital, she fo~ind h a t  good cause was not shown to pcrinit an cxtciision of time lo serve the 

1-iospilal since (1) plaintiffs prolfered no cxciise for failing to serve the Hospital within thc 130- 

day tiiiic period, (2) plaintiffs failed to demonstrate any diftlcirlty in locating or effecting service 

upon such rcadily acccssible and iclcntil?ed defendant, ~ i ~ i d  (3) thc inability to obtain Dr. 
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Hcaiibrun’s records in 110 iiiaiincr impacted upon plainUs’  ability to serve the Hospital. Judge 

Patierson further ii)und that ail extension of time to serve the I lospital was unwarranted under the 

intcrcst of’juslicc standard, since a weighing of the applicablc factors indicatccl that ( I  ) plaintiils 

1;iilccl tco oil‘er any explanation fbr the kiilurc to diligently inovc for L i t1  extension of tirnc during 

the three ycar period aiicr tlic action was corimiencccl, and (2) plaintiffs’ failed to oKer any 

explanatiori for fiiiliiig to timely scrvc the Hospital. 

‘ 1 ’ 1 ~  plainiilli’ fatal crrors were the result ofplaiiitin‘s’ own lack of due diligence. Judge 

Piilterson clearly and explicitly iiotcd the errors cominittcd by plaintiff? warranting dismissal of 

the Mcdicd Malpracticc Aclion, and the errors riiade by plaintiff? wcre coilsidered inexcusable. 

Any failure by plaintiffs’ to recognize lhal thcir actions (or inactions) lending to the disinissnl of 

Ixaclbealer’s action coristituled a wrongful act or breach of professional duty owed to Leadbcatcr, 

is wholly uilrevsonablc under [lie circumstances. Plaintiffs’ knowledge of such dismissals was 

ulone suff‘icicnt to ( 1)  create the reasonable expectation or hresec that a iiialpracticc claim would 

be nixie against tliciii, (2) indicate that they breached a professional duty to Leadbealer, or (3) 

committccl a wrongfill act as defined by the Policy as “any actual or alleged act, e i~or ,  omissioii 

o r  pcrsoiial injury which ariscs out the rendering or failure to rendcr prof‘essional lcgal services.” 

That plaintilh appcalcd the dismissal of tlic action against T3rooklyn I lospi tal and ihat the 

status of the law was pirrpoi-tcdly “ i n  flux” are iricoiiscqueiitial (.see Hcllefiuilc fm C’o. v AlhcJrl, 

P.C., 99 A.D.2d 947, 472 N.Y.S.2d 635, 636 [ 1“ Dept 19841 disc:z~rs.s’ion, infiw at 17). 

Thus, the siibject Policy I’xclusion applies to Leadbeatcr’s uriderlying I xgal Mdprxt icc  

Action so 3s 10 bar coverage iiiider the Policy. 
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I h l y  to Provide Nolice o f  Cllaim 

As to the duty t o  give notice, tlic Policy provides that: 

I .  Notice of Cla im.  You iiiiist give 11s written noticc of any claim(s) or polenlid 
cliliIn(s) iiinde against you ab soon as practicablc. In the cvcrit suit is brought 
against you, you niust inimcdiately forward lo us every dcniand, noticc, 
wrniiioiis, complaint or otlicr process received directly or by your reprcsciitatives. 

( Ihphas i s  in  original). 

By such langiiage, thc Policy imposes tllree noticc conditions. The first sentence 

comprises two coiidilions rccluiring tiniely notice of a claim c x n d  of a po1er7ticd claim. ‘l’hc secoiid 

1 W, 202 [S.D.N.Y. 20021). As the insurance policy rcquires notice o c a  potciitial claim, the 

insured plairitiil~s herein, had a duty to promptly notify 1,iberty Iiisurance wheii they rcasonably 

might expect to be the sub-jcct ofa malpractice claiiii (wc Bd1Cji)nte In.r. Co. 17 Alhwt, 1’. C,, 99 

A.D.2d 947, 472 N.Y.S.?d 635, 636 [ l “  Dcpt 19841). Since the provision also requires that 

iioticc be givcii ‘‘cis soon as practicable,” such notice he given within a rcasoiiable time wider all 

the circunistances (LSiwit-i!y hht. Ins. C’o. o j N .  Y. 1.7 Ac,kc.r-~iizsinzons C’orp., 3 1 NY2d 436 

Such notice provisions liavc “several pirposes”: 

“They enable insurers to rnake a tiriicly investigation of relevant evcnts and 
cxcrcise early cunlrol over a claim. Early control may lead tu ZL settlciuent bcfnrc 
litigation and enable insurers to take steps to eliminate the risk of similar 
oucurrciices in the future. When insurers have tiiiicly notice ofrelevaiit 
oc c iirreii cc s , they ca1i c s k i  bl i s h in ore xciira t c rem wa I pl-emi 11111 s and 1113 i i i  t ai n 
adequatc reserves.” Nolice of occLirrencc provisions purlicularly in a legal 
mdpractice i~isur;iiice context allow carriers to bccoine involved in dctermining, 
and possibly assistiiig in, any appropriate cfforts to mitigate or rcmediatc the 
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errors of hc i r  insureds. (Internal citations omitted). 

(Sirigrzrrno v C,'l7ir*irgo Ins. C'o., 192 F.Supp.2d 199 [S.I).N.Y. 20021). 

'llie rcqiiirciiieiit that an insured riotily its liability carrier o l  a potential claim operates as 

a condition preccdeiit to the i ~ ~ s i ~ r c r ' s  defense and indemnity obligalioiis (,wc DiC;'uy/relmo v 

li.avc.lcrs Prop. ('LIS., h AD3d 344 [ l "  Dept 20041; White v C'ity ofNcw York, 8 I N.Y.2d 955, 

957, 5% N.Y.S.3d 759, 700, 615 N.E.2d 216 [ I  9931). And, absciit LI valid excuse, B hilure to 

satidy the notice I-ccluirenienl vitiates the insurance policy, and no showing ofprejiidice is 

rcquircd in order for thc iiisul-cr lo raise thc issue 0 1  untimely notice (Argo C'orp. v Grcater N 1'. 

Micl. lm. C'n., 4 NYSd 332 [2005]; Sec~irity M M ~ .  Ins. 170. i f N .  I: 11 AckL~r-Fi/zimon.r C u r p ,  3 1 

NY2d 336 [1972]). 

A good-faith bclief of non-liability may excuse or explain :I secming fniliirc to give liniely 

iiolicc (Sccirriiy Mut. Itis. Ck. o f ' N .  Y v Acker-Filzitnuii.7 Corp ,  3 1 NY2d 436, silpiw). However, 

the belie[ must bc reasoniiblc iindcr all the circumstances (id.). At issue is not wlielher the 

insurcd bclievcs be will iiltiinatcly be found liiiblc for the injury, but whcther he has a reasoiiablc 

basis lor a belief'lhat no claim will he asscrted against him (SWXS R d t y  Corp. v P l h l i c  Sc~mice 

Milt. h s .  Co., 253 A.D.2d 5 8 3 ,  584, 677 N.Y.S.2d 136, 138 [ 1 '' Dept 19981 citing .see, A M R O  

C:'nr.~ryq C-'orp. v AlIc.i?y Jiw.  C'o., 170 A.D.2d 394, 566 N.Y.S.2d 282; sce bC7iitc. v City o f ' N ~ w  

Yot.k, s i p u ,  at 958, 598 N.Y.S.2d 759, 615 N.E2d 216; ,%cz.rrityMi,it., #sipru, a t  441; set' 

lSiriguiim) v C'Iiiriigv Ins. Co. , sip-u, ciliiig LY;mr7c i r . i c )  v Pirumckct A41,cf. Jns. C.'o. ,  5 0  F.3d 14 I ,  

143 [2d Vir. I c)f)5] I "Thc lest for dctermining wlielhcr the notice provision has bceii triggerccl is 

whether the circLuiistances known to the insured at h i t  tiinc would have suggested to a 

reasonable person 11ie possilility ol;-i claim" 1). l'hus, suinmary jLtdgment on this issue may bc 
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grantcd in Liberty Insurance’s favor only if the evidencc cstablishcs as a lniitler of law that the 

insurcd plaintiffs’ belicf that Leadbcatcr would iiot assert a claim against it was reasonable (see 

LSSBLSS RcJnlty C’orp. v. I’uhlic: ,Service Mill. Ins. Co., 253 A.LI.2d a1 584, citing Mighty Midgets v 

C’cntcmial Ins. Co., 47 N.Y.2d 12, 416 N.Y.S.2d 559, 389 N.E.2d I OXO), taking all inferences i n  

favor 01‘ the non-movant plaintiils (.we, C’r-ei@o/z 17 Milhauer, 19 1 A.L).2d 162, 594 N.Y.S.2d 

185; 1,oT~~wipio v ,S’ufim) 1rr.s. C‘o. of‘Anicr., 71 A.D.2d 799, 419 N.Y.S.2d 347). 

I lere, thc rccmd does not support such a conclusion. Leadbcater’s medical inalpractice 

actioii against l h ,  Benubrun, which Leadbcater and plaintiffs: argucd had mcrit, was dismissed as 

abandoned in Scptciiiber 2000 because plaintifl‘s hiled to take any action to prosecute thc merits 

olher  action within the l-ycar period allowcd by CI’LK 3215. Thc nialpracticc action against 

Hroolilyn 1 Iospital was clisiiiisscd for failure to timely servc said defcnclant. Again, plaintiffs’ 

knowledge of the disiiii 

malpractice claim b y  Leadbeater ( S C Y  Wil.son v Q u m o z l c r ,  18 AD3d 324 11 ’‘ Dept 200S] [for 8/1/2 

nioiiths bcfol-e giving notice of malpracticc claim, attorney could not have had a reasonable belicf 

that plniiitilT would riot or could not asscrt a malpractice claim against liiiii bascd on his untimely 

filing o f a  notice of claim against he City that sct forth the incorrect place of‘ injury]; .scc cr/,so 

Sirignmo v C’hilqy> lt7x Co., 192 F.Supp.2d 199 [S.D.N.Y. 2002] [client’s case was disiiiisscd 

as  sbandoned in  January 1999 bccnuse plaintiff alturiiey had donc iiothing to restore the case to 

thc calendar within the I -ycar period allowed by CPLR 3404 aiid plaiiitifl’s lcnowledge of that 

dismissal wiis aloiie sullicient to crcate the reasonable cxpectalion of a malpractice claim]; 

Ingdshc I)  C.’hic.crgo 1m. C‘o., 270 A.D.2d 684, 704 N.Y.S.2cl 697, 6% 13d Dept 20001 [holding 

that the iiisurccl “had a reasonable basis u p o n  which to report a potcntial clnini to his malpractice 
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carrier when he lincw [hat lit: had missed the statute of limitation on his client’s claim]). 

1 Iius, regnrdless ocplaintifik’ subjective and conclusory claiiii [hat they wcrc unaware of 

any conduct on tlicir part whicli rcasonahly could give risc to ;I claim, h c  events which occui~ecl 

in  tlic Medical Malpractice Action unlil September 2000 and until September 2001 are such that 

aiiy rcasonablc attorncy-insurcd could reasonably have expected a legal mnlpracticc claim 

(LSc(~iirity h4iil Jiis (‘0.  17 , 4 ~ , k l ) ~ - ~ ~ i ~ ~ s i 1 l ~ ( ~ ~ i , ~  C’orp., siqvw, 3 1 N.Y .2cl at 442, 340 N.Y.S.2d at 907, 

293 N . b A l  at 79; C’(LS.S 1 1  Amcricm G I ~ U I Y U ~ ~ L ~ O  B I2iubili/y Ins. I ‘o , 13 Misc 3d 1238 [Supremc 

C‘o~irt, New York C‘oiinty 20061 Ian :illorncys’ awarenebs that his or her particular liandliiig of n 

client’s matter may advcrscly afl‘ect tho client’s intercsts is sufficient to put a rcasonablc attorney 

011 iiolicc ol‘a potuiitial claim tor nialpractice]). 

‘I’lie Court notes that in  Hcl1cji)ntc I m .  (70. I’ illhert, P. C‘. (99 h.D.2d 947 [ l ”  Dept 19841)’ 

the Appellate Division held lhat a n  insured luwycr is not pcnnittcd to await the outconic of a11 

appeal IIC was prosecuting on bchalfof the client before giving notice to his carrier, when he 

became aware of a potential nialpractice claim soiiic 17 months earlier. Thus, Uellefiultc niakes 

clear that the fact that 311 insured lawyer conliriues lo rcpresent the cl iciit in a pending mnttcr, and 

tlial tlic courts have not firially spoken on the case, docs iiol climinatc his notice responsibility to 

his carrier (5‘iriCqm~tw v (?17i~wgo 117s. CO. ~ 192 F.Supp.2d 199 [S.D.N.Y. 20021). 

The cases upon whicli plaintiffs rely, lo establish that their e x c ~ ~ s c  for thc delay in 

providing iiolicc to Li bcrty Insurance are liictually distinguishable (cf: U ’A1oi.s 11 7j . .~ ive lcr ,~  Ii7c:. 

C‘o., 85 N Y2d 825 1 nuticc 

accident timely wherc iiijurcd party’s parents declined insured’s offer to pay medical expenses 

claiiii given alter commencement 01‘ suit three ycars aftcr the subject 
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and indicated no intenticin lo siic insured]; 426-428 W 46”’Sl. Owtwrs, h c .  v Grccxter N.  Y. Mut. 

Ins. Co., 16 Misc 3ci 1 1 I4 [Supreme Court, New York C‘ouiity 20071 [insurcd’s excuse no1 

iinrcasonable; insured’s hilurc to inquire as to c:iiisc of injured lenant’s fall not unreasonable due 

to cirmiiistanccs regarding tcnant’s licalth and late paymcrit history]). 

Furher, I .cadbeater’s purported inability lo ultimatcly collect o n  any judgment against 

I l r .  13eaiibriin duc to the I’xl lhat Dr.  Hcaubriin was ( I )  uniiisured and (2) not liable h r  the 

corebral palsy, did not provicic a reasonable basis for plaintilli lo believe that their breach of c? 

prokssional duty would lead not to a iiialpractice action. During the time of Leadbeatcr’s 

mcdical malpractice action. casclaw licld that “where the plaintill client’s cause ol‘action is lost 

due to the delindant attorneys’s negligence, proof o l  collecti bility of Ihe j Lidgcniunt is part 01. [tie 

plaintiffs aftinnative CBSC” (h/ iCk’LJF712~/  v Forsyth & Forsy/h, 2X0 AD2d 79 [4‘” l k p t  20011 ci/ing 

I ~ , s o n  v ( - ‘ r z~c I ,  105 AD2d 65 1 [ I  ’‘ Dept 1 984]).3 I lowever, that Ilr .  Heaiibruri did not have 

insurance did nul neccssarily render any potcntial judgment against her uncollectible. And, 

plaintills’ claim that they bclicved Dr, Beaubrun was not liable for the cerebral palsy is belied by 

their papers suhinitted in opposition to Dr. Beaubruii’s cross-motion to dismiss. ‘J’hus, plaintiffs’ 

rcliance on such factors is unl-casonable. 

Further, p1:tintills’ belief that the September 1 8, 200 1 ordcr was errcmeoiis and would be 

revcrscd on appeal bascd on the decision entitled Leudjr- v M~~roney ,  l’onzini & S p n c ~ ~ r  is 

iinavailing. Even assuming plaintiffs’ await oC the decision 011 appeal of its 2001 ordcr was 

This poinl of  law t ias siiicc twcn ovei.rulec1 by llic First Deparlriicn~ in / , i n c k c r i / i ~ m  IJ h’rcikpr (7 A.D.3d 30,  3 

775 N.Y.S.2d 4 [ I  st Dept 2004]), which held thn l  pi-oof ofthe collcclihility o fa  favol-ablcjudginent in the 
tindci-lying actioii is  no^ mi essential clciiicnt of the plaintill’s cause of action foi- legal nialpraclicc. 
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rcasonablc (and this C‘ourt h d s  that i t  was not), thc decision o n  appeal aflirmcd said order 011 

November 18, 2002. -l’lius, any cloubt plaintills’ iiiay liave had as to whether their excuse lor 

failing to timely servc 13rooklyn Hospital was uiireasonable was clnriiied upon thc Appcllale 

Division’s aft71 ixincc of fudge I’atterson’s ordcr. Yet, Libcrty Insurancc was not notified of 

anything periaiiiing to plaintii’l’s’ mishandling of Leadbeater’s Medical Malpractice Action until 

over six moiiths latcr on .J~ine 5 ,  2003. The C‘oiirt also note:, that there is no indication that 

plaintiffs’ notitied o r  advised Liberty Insurance or a potential claim when the llolicy was 

iniliakd. ‘ h i s ,  as plaintil’l’s’ failed to nolify Liberty Insurance “as soon 

failed to coniply with [lie condition precedent coverage under the Policy. 

I’laintiffs’ remaining contentions lack nierit. 

Rased on the fbregoing, i t  is hercby 

ORDERED h a t  thc ruotivn by Liberty Insurance lor sumnimy judgmerit (1 )  

it has rio duty lo defend or indemnify plaintiils with rcspect to the Legal Malpractice Action, (2) 

dismissing the Verif:ed C’omplaint, and (3) awarding Liberly Iiisuraiice costs and disbul-semcnts 

is grnnled, and it  is fiirther 

OKI3EIWD and DEC‘CAIWD h a t  Liberty Iritcriiatiorial {Jnderwri ters Inc. has no duty to 

defciid OT indcmnify plainlil‘fs with rcspect to Ihc legal malpracticc acliou captioned Monica 

Leadbeatcr, iridividually and as moihcr and natural ~uardian oi‘Kctewa Edwards, an iiifhnt uridur 

thc c l ~ e  of sixteen ycars v. Peters, Bcreer, Koshcl RS C;oldhcr~, I).(‘., liichard Goldhera and 

Ronnie B. BerEcr (Indux NT). lW03/2003); and il is I‘irrllicr 

0RL)GRED that thc Clerk may enter .judgment accordingly. 

P Hon. Carol Robinson Fdmcad. J.S.C. 
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