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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
_______ - ¢

CHARLES KAMIN and CAROLINE KAMIN,

Plaintiffs,

-against- Index No. 110401/05

JAMES G. KENNEDY & CO., INC.,, NEW YORK
STOCK EXCHANGE, INC., W12/14 WALL
ACQUISITION ASSOCIATES, LLC and STELLAR
MANAGEMENT, LLC,

Defendants.
¢

3AME-S“G. KENNEDY & CO., INC,,
Third-Party Plaintiff,
-against-
INTERIOR DESIGN FLOORING CORPORATION,

Third-Party Defendant.
X

DeGrasse, J.:

Defendant the New York Stock Exchange, Inc. (NYSE) moves for summary judgment.
Defendant / third-party plaintiff James G. Kennedy & Co., Inc. and defendants W12/14 Wall
Acquisition Associates, LLC (W12/14) and Stellar Management, Ltd. cross-move for the samc
relief. Plaintiff Charles Kamin, a laborer, was injured on July 31, 2002 during the renovation of
office space leased to NYSE in a building owned by W12/14 and managed by Stellar. Kennedy
was the general contractor of the project. Kamin, an employee of third-party defendant, Interior
Design Flooring Corporation, sustained the injury when he tripped éver protective paper which

lay in a passageway. The complaint and bill of particulars set forth claims under Labor Law §§




200 and 241 (6) as well as a theory of common law negligence. NYSE seeks the dismissal of
plaintiff’s Labor Law § 200 and common-law negligence causes of action plus a determination of
liability on its contractual and common-law indemnification claims against Kennedy. W12/14
and Stellar also seek the dismissal of plaintiff’s Labor Law § 200 and common-law negligence
causes of action as well as a determination of liability on its contractual indemnification claims
against NYSE, Kennedy and Interior.' Kennedy seeks a dismissal of the complaint, a
determination of liability on its contractual indemnification third-party claim against Interior and
a similar determination with respect to its third-party claim based upon Interior’s failure to obtain
liability insurance for Kennedy’s benefit.

Plaintiffs limit their opposition to Kennedy’s cross motion. Accordingly, NYSE, W12/14 and
Stellar are entitled to a dismissal of the Labor Law § 200 and common-law negligence causes of
action interposed against them. Industrial Code of the State of New York (12 NYCRR) § 23-1.7
(e)(1) provides that passageways shall be kept free of obstructions or conditions which could
cause tripping. Kennedy is not entitled to summary judgment with respect to the Labor Law §
241 (6) cause of action because there is a triable factual issue as to whether § 23-1.7 (e)(1) has
been violated. Article 3.18.1 of contract between NYSE and Kennedy entitles NYSE to
contractual indemnification by Kennedy but only to the extent that the underlying injury is
caused by the negligence of Kennedy, a subcontractor or anyone employed by them. Whether
any of the above was negligent is a triable factual issue. Therefore, summary judgment on

NYSE’s indemnification claims would be premature.

'W12/14's papers also refer to a Labor Law § 240 (1) cause of action although no such
claim is set forth in the complaint or bill of particulars.
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W12/14 and Stellar had no contract with Kennedy. In addition, they do not cite a single lease
provision in support of their contractual indemnification claim against NYSE, Summary
judgment on W12/14's and Stellar’s contractual indemnification claim against Interior would be
premature because it has not been determined that the accident arose from Interior’s “acts,
omissions, breach or default” as set forth in its purchase order, Kennedy’s third-party claims
against Interior sound in contribution, contractual indemnification, common-law indemnification
and a breach of an agreement to obtain insurance as noted above. For similar reasons, a
determination of liability cannot be made at this time with respect to Kennedy’s contractual and
common-law indemnification claims against Interior. The purchase order also required Interior
to obtain coverage for Kennedy as an additional insured under a comprehensive general liability
policy with a limit of not less than $5, 000, 000. Interior has submitted a copy of its carrier’s
certificate of insurance. Although inconclusive, a certificate of insurance suffices to raise an
1ssue of fact as to whether the necessary coverage existed (Horn Maint. Corp. v Aetna Cas. &
Sur. Co., 225 AD2d 443, 444 [1996)).

For the foregoing reasons, the motion and cross motions are granted to the extent that the
Labor Law § 200 and common-law negligence causes of action are dismissed as against NYSE,
W12/14 and Stellar. In addition, the Labor Law § 241 (6) cause of action is dismissed except
insofar as it is predicated on an alleged violation of Industrial Code § 23-1.7 (¢)(1). The branch
of NYSE’s motion by which it seeks a determination of liability on its contractual and common-
law indemnification cross claims against Kennedy is denied. The cross motion by W12/14 and
Stellar is denied to the extent that they seek a determination of liability on their contractual and

common-law indemnification claims against Kennedy, NYSE and Interior. Kennedy’s cross




motion is denied to the extent that it seeks a dismissal of the surviving portion of plaintifts’

Labor Law § 241 (6) cause of action as well as a determination of liability on its third-party

claims against Interior. ¢ f
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