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1 The followlng pnpare, nvrnljerad 1 to , ~ wer 

NUMBERED 

tlse of Motlonl Order to Show Cauee 

Crqsp-Motion: a Yes NO 
pon the foregoing papsra, It Is ordared that this motlon by defendants for 

eummary judgmgnt ia granted only to  the extent irrdicated below. 

This rnedlcal malpractice actlon lrru~lves the death of Mr. Julian 

bastar ,  aga 70, on January 27, 2003 following a surgery performed by 

defendants, Robert J. Dowmy, M.D. apd Gary Stephens, M,D. on January 

03. The surgery was a right lower lobe lobactomy that was done due 

dlng of an adingparcinoma in tha right hwar lobe. Tha autoprpy raport 

lists the probable immediate cause of daerth @s "re$ptratory failure. due to 

dlffuqe alveolar damage.'' The autopsy report alp0 Indicates as follows: 

At autopsy, the pBtient's remainlng rlgbt ahd lsft lung were Involved 
by a bilateral, dlffuaa clprrsolidative procees. Microacoplcally, the lung 

~ demonqtratsd changes qon8PsSsnt with the organizing atate of dlffuas 
alveolay dprnage. Representatjva sqctions reveal diffuse interatltlal flbrasls 
and Intralurnirral fibroblastic prolifsraticm. Wideepread reactlva and facally 
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metaplastic epithellal cihanges 
organisms are negative. The tiigger for this prarce'ss has not been 
identifled. Attempts at  culturlog the right land bft lung, pleural flu1 
blood dld not yield pathogensh An Ir$ectlous etiology is stlll highly likely. 
This pulmonary proc~se,  In uonjuncth wlth, or aa a result of, ot  
manifestation of multiorqan fhilure, rasulted irl the patlent'e deat 

Defendants' expert and p1airitiff"s expert both take the position that fWrh 

Knaater developed a syrldrorne called Acute Lung lnjuw ("ALC") subseqpent to 

the surgery and that the ALI ultimhtely kaqsdd the patlerlt's degthb Defendants' 

[Defendants' Ex I] 

expert , Gary M. Kllne, M.D., a bawd cdrtifiad thoracic surgeon, h& opln'ed 

that 'I . . . the development af ALI Is unusual, Unfortunate, unpfedlbtable'and 

unpreventable" and that "[tlhe treatment Tor ALI is not specifk Bnd Is 

essentially supportive treatment, whlch was provided in thSs CBSB." (Kline 

affirmation, T 61. Dr. Kline also states that the patient's d4vebpmeht of 4LI 

"certainly was not the result of aqy cafe or lack of care" and that once ALI 

develops, there la a mortality rate af 913%-70% of patients in thla .settifig. 

(Kline affirmation, 7 17). 

I I 

, 
? 

In opposition to  the rnotlon, pla3htlff's gxpert has not disRuted 
t 

Dr. Kllne's opinlon that the developrngnt of ALI Is unprdventable. Rath 

expert has raised triable issues of faof by Idsntlfying departurie 

delay In identifying the qigrls of ALI and rbspofidlng Ltrr those d 

hae opined that proper poat-surglcal tnanagrsment improves the buteo 
lowers the mortality rate frdm ALI, and has a0hcluded that departutGS 

defehdants were causes of Mr. Knaater's. ''resplratory deterioration and 

untlmely demise."(Plalntlff ' 8  qxpart's afflrrhatfon, If 29Ih For example 

citing various portlolls of the hospltal iecord, plaintiff's Bxpert has opined 

I 

1 
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The patient shauld have been transferred to the ICU.0 uaty 

and respiratory diatrleas. The defendants' failure 'to provide early 
and tlmely proper pulmonary care and management; obtain 
pulmonary consult, transfer patlent to ICU, monitor arterial blood 
gases by performance of aerial blood1 gas studies, perfotrn serlal 
chest x-rays; respond to deterioration In mental status, utlllze 
positive pressure rasplratory therapy and respond to patient's 
decreased ablllty to participate in lntdnslvg pulmotwr'y rehabilitatlon 
resulted in lack of early detectlanl of interstitial edemer and failure of 
prompt response ahd ICU merrmgenient, diurettc and steroid 
adminlstration and delay of l n tub~ f io t~  until patlent was In extremis 
constitutes a departurd from mccepted Stqridatds of porrt-surgical 
management, which deprived Mr. I(nhst&ir Q f  the opportunity of 8 

favorable outcome. 

15, 2003 when he Tnftlally exhibited signs of oxygen desaturatlon 1 

' 

[Plaintiff's expert's afflrmation, 221 
I 
t 

In reply, defendants' counsel qfgues that "[tlhe crltlcal flaw in pla3 

expert's affirmation, is that since he asfoes that ALI has no id 

it makes absolutely no sense to concluda that It was the defen 

"diagnostic care and manaflement" . . . that &sed the ALi an 

subsequent death.'' (Dbty affirmation, 'T 0): However, it does not fdlo 
because the cause of ALI hhs not been Idbrrtlfled, that the ALI 

managed. Nor does counsd"& cltatloq 'to '"countless articles" pl 

from qLl at 40% render the opinlon QI plahtiff 's expert incompet&'In fdms 
I 

of pointing out dep@rtures by defendant# iq Identifylug and then rasp 

the patlent's ALI. Counsel has cited to several drt9des from medical 

wme of which ate not included as bxhibitg to thsr reply, Those articles t 

annaxed do not show that the oplnlons of plalrklff's expert should be pr 

as scientifically unreliable, or that defendant is entitled t o  a Frvg hearlng. 

'Defendants' requeet f o r  a Y X Y ~  hearing is nclt made in their 
initial motion papera, but instead i S  buried on p i  14 df t h e i r  
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For example, while defendants assert that "'thew ar0 'ti 

indicate that no therapeutic measures in ALI alter the course"(Doty reply 

affirmation, 

"[tlhere is no known successful treatment for ALIIARDS. The mainstay$ 

treatment Is supportive care, althou 

(Acute Luna Injury and Acute Re m t o r v  Distreas Svndrorne After P h n q  
Resection, published In Semlnars In Cardlothoracic and Vascular Anesthesia 

2004). The supportlve tneaatlra8 an 

the article. ThJs article actually supports the opioion of plalntlff'ft expert th 

steps can be taken to managb ALI. 

9), one af the artldles 

Based upon the foregoing, defendants' motion is denied to the extent 

that it seeks dismissal of the negligence cause bf actlon. 

The cause of autlon for lack of informed consent Is dismissed, 

Defendants have made EI prlma faci 

fact regarding lack of Informed cansent, and neither plalrltlff's exper$ n 

counsel have addressed this claim. 

dlsmlssed, 

Dated: 
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reply affirmation. 
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