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SUPREME COURT OF THE STATE OF NEW ORK — NEW YORK COUNTY

PRESENT HON. §I:I LA AEDU‘S .SALAAM __ PART_13

Justlca

o - . INDEX NO. i 1_17749/04
. Sandra Knaster ' o _
‘ ‘ MOTION DATE __ 7/11/07
MOTION SEQ. NO,_ 001
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R The follewlng pepero numbered 1 to werp G;(bo ‘thls nan to/for
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.: Npthe of Motlon/ Order to Show Cause — Afﬂdwﬁlblto
‘ i

~_,:Anawwing Affldavlts - Exhlbltu ’ r’kj--\r_
Fieplylng Affidavlts o ' ‘ ‘ '

| ’Memorlel Hospital for Cancer & Allled Dlaeaees.‘
ot al

F/LgMDTION CAL. NO.

‘ C‘Q‘WI}NE, 200) | PAPERS NUMBERED

Cross Motion. I Yes El No

;jsz\Upon the foregorng papers, 1t Is ordered that thls motion by defendants for .
: summary judgment is granted only to the extent |nd|ceted below

This medlcal malpractrce ectlon Involves the death of Mr. Juhan

’:“\'\Knaster, ‘age 70, on January 217, 2003 followmg a surgery performed by

: Hkxdefendants Robert J. DOWHBY. M.D. and Gary Stephens, M.D. on January
13 2003 The surgery was a right. Iower Iobe Iobectomy that was done due
| f"“:'to a flndlng of an adinocarclnoma in the rlght lower lobe The autopgy raport
g :“Jf/:“ x;:'lists the probeble |mmedlate cause of death es "respiratory failure due to

e 'diffuae alveolar damage The autopsy report elso Indlcetes as follows:

At autopsy, the patient s remaining rlght and left lung were Involved
- by a bilateral, dlffuse consoiidatrve proceas Microscoplcally, the lung
demonstrated chenges oonsistent with the organlzing state of diffuse =

- alveolar demege Representative sections reveal diffuse interstitial flbroals? o
" ‘and Intreluminal frbroblastic prollferatron Wldespread reeotlve end focelly o
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- [Defendants’ Ex 1}

Knaster developed a syndrome celled Acute Lung Injury ("ALI") subsequent to .
' the surgery and that the ALI ultrmately caused the patlent 8 death Defendants \lk‘;)

‘has opined that proper. poet surgleal management Improves the: outcome and

~untimely demise. "(Plalntlff 8 expert 8 afflrrnatlon, ‘l 29) For example. after
~ ¢iting varlous portlone of the hospltal record plalntlff's expert has oplned‘

etaplastrc eprthollal changes are preeent Stdlna* for mfectrous
- organisms are negatrve The trigger for this process has not been - :
identifled. Attempts at culturing the rlgh‘t and Teft lung, pleural fluid end e
blood did not yield pathogens. An Infectious etiology is still highly Ilkely ,f\ :f‘ e
This pulmonary process, In conjunctlon wlth or as a result of, other :
- manifestation of multldrgan failure, resulted in the patlent 8 death

Defendants' expert and plalntlff's expert both take the posltron that I\Ilr

expert , Gary M. Kllne M D a board certrfled thoraclc surgeon has oplned
that " . the development of ALI Is unusual Unfortunate, unpredlbtable and
unpreventable” and that "[t]he treatment for ALI ls not speclflc and Is |
essentlally supportive treatment, whlch was provrded in this case " (Klrne y
affirmation, { 6). Dr. Kline eleo etates that the. patlent s development of ALI‘
"certainly was not the result of any care or Iack of care and that once ALI
develops there Is a mortahty rate of 30%-70% of patlents n thls eetting
(Kline affirmation, § 17). | o PR '
In OppOSItlon to the motlon, plaintlff £} expert has not disputed L
Dr. Kllne 8 opinion that the development of ALl Is unpreventable Rather. the

"expert has raised. trrable Isauee of fact by ldentlfwng departures relatlng to a -?‘i’ 1

delay In identifying the ergns of AL and respondlng to those developments,

lowers the mortality rate fr0m ALl and hae cencluded that departures by

defendants were causes of Mr. Knaster's. resplratory detenoratron and

I
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* [Plaintiff's expert's afﬂrmation, |l 22]

‘expert’s affirmation, ls that smce he agrees that ALI has no idantlflable caus

bacause the cause of ALl has not bean Identlfled that the ALI cannot be

,managed Nor does counsel‘s cltatlon to countless articlas" p|a¢ln9 mdrtahty T

"The patient should have boen transforred to tho ICU on Jamrary o
15, 2003 when he lnitlally oxhlblted signs of oxygen' desaturatlon x |
and respiratory distress. The defendants’ failure to provide early -
and timely proper pulmonary care and management; obtain
pulmonary consult, transfer patient to ICU, monitor arterial blood |
gases by performance of sarial blood gas studies, perform serial
chest x-rays; respond to deterioratlon in mental status, utilize
positive pressure resplratory therapy and raspond to. patlent 8-
decreased abllity to participate in intensive pulmonary rehabrlrtatlon
resulted in lack of early detectlcm of intérstitial edema and failure of
prompt response and cu managemant -diuretic and stermd \
administration and delay of intubation until patient was n axtremls
constitutes a departura from accapted standards of post-surgical
managamant whlch daprlvad Mr.. Knastér of the. opportumty of a
favorable outcome. :

In reply, defendants counsel argues tha‘t "[t]he crltlcal flaw ln plain‘tlff ‘sh
it makes absolutely no sense to concluda that |t was tha defendants Iack of

"dlagnostlc care and management . that caused the ALI and I\Ilr Knastarsf‘

subsequent death.” (Doty afﬂrmatlon, 1T 6) HoweVer it does not follow that\_,

from ALl at 40% rander the oplnlon of plainﬂff'a expart mcompatént In torms

_of pointing out departures by defendants ln ldentlfying and then raspbndlng to’
-‘the patlent's ALI. Counsel has clted to savera[ articlas from ‘medical Iournals :

some of which are not included as exhibits to. the raply. Those artlcles that are

annaxad do not show that the opinlons of plalntlff 8 expert should he pradluded ”

‘as scientifically unreliable, or that defandant is entltled to a Frye hearlng WA e

‘Defendants' request for a Frye hearlng is not made in thelr |

'1n1t1al motion papers, but 1nstead is buried on pa 14 Of thElr
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12004). The supportlva measures and suggaated tharapias are then dlscussad in

J‘For example, whila dafandants assart that "thara ara a plathdra of papars that

indicate that no tharapautlc measures in ALl alter the cowse"(Doty raply
affirmation, § 9), one of the articles annexed to the raply papers states that

"[t]lhere is no known successful treatment for ALI/ARDS The malnstay o‘f O

treatment Is supportive care, aIthough many therapies have baan advocatad

Resection. publishad In Samlnars In Cardlothoracic and Vascular Anasthesla

the article. Thls article actually supports tha oplnlon of pIaIntIff 8 axpart that
steps can be taken to manage ALI. -

Based upon the foragomg, dafandants motion is damad to tha axtant
that it saeks dismissal of the nagllganca cause of actlon

The cause of actlon for lack of informed consant Is dlsmissed. S
Defendants have made a prima. facla showlng that there |s no triabla |ssua bf
fact regarding lack of informed ccmsant and nalthar plaintlff‘a axpart‘ nor har
counsel have addressed this clalm Accordlngly, tha 3acon \_’V”ausa of action |
dismissed. i |

Dated: .?L?‘-//O,’/ e {M*Am% Y \
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reply affirmation.




