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SUPREME COURT Oh’ THE STATE OF NEW YORK 
COUNTY OF NEW YOKK: IAS PART’ 5k) 

X 

N E W  YORK ASSOClATION FOR NEW 
AMERlCANS,  I N C . ,  

- aga i ns t? - 

NICK MENDS and  ACHL 

I N D E X  NO. 105561/2007 

D E C I S l O N  dnd ORDER 

I n  t h i s  action for col . lec: t ion on a pr-omissory n(ot*e, 

p l a i n t i f f  N e w  York  Association Lor- N c w  Americans, Inc. 

(“Plaint i ff”) moves under  CPLR 5 321.7 for detault judgrncnt 

against defendant-  Ac;hearnpong A k o t o  ( “ A k o t o ” )  on t h e  third, f o u r t h  

and s i x t h  causes of a c t i o n ,  rind to SCVei- 1.h~: a c t i o n  againsl .  

defendant N i  ck Mends (“Mends”) . k’or t.hc L^easoris de5j;cribed 

with j.7.s principal p lace  of business in New Y o r k  C o u n t T y .  

29, 200.5, Mends e x e c u t e d  a promissory noLe  ( t h e  “Note” )  undcr 

which he promised to r e p a y  t h e  $35,000 lnancd to h i m  by P l a i n t i f f  

w i t h  i r - i t e r e s t  at. a rate of 

Merids w a s  r e q u i r e d  t o  pay Plaintiff 3S e q u a l  mont.hly installments 

@n (June 

10% per annuIn. The NuLe statcs t h a t  
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of $1,129.35 begi.nninq (:in A u g u s t  I, 200.5, and Lhen m a k e  a f i .na1  

payment equal  to the f u l l  o u t s t 2 a n d i n g  b a l a n c e .  The N o t e  also 

states that l a t e  fees of $15 w i . 1 3  be c h a r g e d  f o r  a n y  late 

installment payments. 

Also on J u n e  23, 2005, A k o t o  execu ted  a q i l a ran ty  (the 

“ G u a r a n t y ” ) ,  unconditionally and irrevocably y u a r a n t e e i n y  Mends’ 

puncLual payments under- the Note .  T h e  Guaran1:y p r - o v i d e s  that .  

A k o t o  agrees to prly Plaintiff on tlernsnd a l l  costs and expenses, 

i n c l u d i n g  c o l l e c t i o n  fees, l a t c  fees  arid reasonable attorneys‘ 

fees ,  incriri-cd by P l a i n t i f f  in enforc:irig t h e  G u a r a n t y .  

P 1 a i n t : i f f  a l l e g e s  t h a t  on or a b o u t  May 8 ,  2006, Merids 

s t o p p e d  making payrnerits and A k o t o  has not made. any  pi-lymcnts 

pu r s~za r i t  to the Guar-ar1I;y. At the .time of  d e f a u l t ,  P la in l : i  T;f 

alleges t h a t  t h e  o u t s t a n d i n g  ba lance  was $34,350.07. P l a i n l i l l f  

commenced t.his a c t i o n  in Apri 1 2007 seeki-ng $34 , 9.50 - 0-1 t o q e - t h e r  

w i t h  interest. f r o m  May 8 ,  2006 a t  (1 r a t e  of 10% per annum and 

attorney fees  i r - 1  the arnount of 20% of t :he judgment  amount:. 

T h e  Affidavit of Service for Akclto st .at .es that. he was 

served on or about. May 12, 2007, by leavi.nrj a copy of t.he Summons 

and Complaint w r i t h  his b r o t h e r  at A k o t o ’ s  a d d r - e s s  l i s t e d  on the 

Guar-ar l ty .  A copy of t h e  same was mrliled t.0 A k o t o  at t h e  same 

add.re.ss or1 May 15, 2007. Service was attempted on Mends at. h i s  

l a s t  known address, b u t  c o u l d  riot be complct.cd b e c a u s e  t.hi.2 
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address was a UFS store w i t h  mai lboxes.  A k o t o  has n o t  answered 

or otherwise appedr-ed i n  this rriat:tt:r and the time tn do so h a s  

expircsd. P l a i n t - i f  f now moves f o r -  d d c d u l t  judqment ayain.st-. A k o t o  

on the third, fourth and s i ’ x t l i  c;ause:s of a c t i o n ,  and to sever the 

a c t i o n  a g a i n s l .  Mends. 

Discussion 

Ser :v i ce  was p r o p e r l y  madc on Rku1.o u n t d e r  CPLR 5 308 (2) 

by leaving the S i i m m o n s  and Complaint w i t h  his h r o t l i e r ,  a person 

of si.ii.tablc age and disc1.et.i on, a L  his sddrcss, and t h e n  mail ing 

t,he Same to him t l L  h i s  Idst. k n o w n  res idence w i t h i n  t w e n t y  rliay.s. 

He has  n o t  answered or otherwise responded to the C(: ) rnpla in t  or tu 

this Mot ion ,  arid he is t h e r e f o r e  in detai.11t and  l . iable  tu 

P1ain t . i  ft under- the Guaranty for $34,950.07 Logether. w i t h  

i n t e r e s t .  Krom May 8, 2006 at a rate of :LO% per dnnum. 

P l a i n t i f f  has also m o v e d  Tor s t t - o r n e y s ’  ~ . C C S ,  to which 

he is e r i t i t l e d  undcr the G u a r a n t y .  However:, ei l thouqh P l a i n t i i f ‘ s  

a t t o r n e y  submits  a n  a f f i r m a t i o n  Lhat 20% of thc j u d g m e n t  a m o u n t  

is r easonab le  based 011 approx ima te ly  -30 hours of se rv ices  so far 

rendered by -1 egal persoririel and r e m ; l i n  i.ng services to be 

performed, 

about the time and charges i n c u r r e d .  ‘ l ’her r .e fure ,  t -he  calculation 

f o r  r e a s o n a b l e  a t t o r n e y s ’  fees m u s t .  he subrni t tcd to a Special 

Heferee - 

t .he  a f f i r r n a  t.ion does n o t  provi.de su f f ‘ i c i  ent. d e t . a i l  s 
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A c c : o r d i r i q . l  y, it hereby i s 

ORL)k,HKl) (.hat P l a i r i t i f f '  s m o t i o n  for. d e - I : a u l t  judgmeriI. 

against A k o t o  is granted on the third, 

a c t i o n ,  and F'lai .nt . iff  i s  mtit.ler.1 to judqmcnt  under the Guaranty 

in t h e  amount of $34,950.07, with i n t e r c s t  at a r a t e  of 1 0 %  per- 

aririi.im f r o m  May 8, 20L36; a n d  il. I u r - t h e r  is 

f o u r t h  and  s i x t h  c a u s e s  of 

ORDERED t h a t  the i s s u c  of h o w  much A k n t o  owes to 

Plaintiff for: reasonable attorneys' tees is re fer red  ILn a Special 

Referee t.o tiear and r :epoEt  wj t ~ k i  recommendations; and it f u r t h e r  

is 

ORPERED t h a t  the Complaint is s e v e r e d  a n d  dismissed as 

a g a i n s t  Mends; and it f u r t h e r  is 

ORDERED t h a t  this motion shall tie h e l d  i r - 1  abeyance 

pending the r e p o r t  and recommendations of t h e  Special Referee and 

a rnoI.ion p u r s u a n t  to CPLR 5 4403; and it is fur-Lher- 

O K U E K E U  t h a t  d copy 01 Lhis o r d e r  w i t h  n o t i c e  of e n t r y  

shall be served by hand w i t h i . r i  1 5  d a y s  o r  e n t r y  on t h e  J u d i c i a l  

Support O f f i c e  (Room 311) to ar range  A d a t e  Tor Lhe reference to 

a Special Referee, failing which the C l e r k  i.s direct.erl (.c) enter 

judyrrlerlt in T a v o r  of P l - a i n t i f f  and against A k o t o  f o r  $ 3 4 , 9 5 0 . 0 7  

w i t . h  in tc1cs t  at a rate of 10% per annum -fron-i  May 8 ,  3 0 0 6 ,  

toge 

D a t e  

t .hE 

d: 

!r 

oc 

wiLh ( 

tobcr 

as t a x e d .  
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