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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART -a*., 61 

*i 

Fisnik Metus, 

Plaintiff, 

- against - 

Ladies Mile, Iiic., VJB Coiistruction Coi-p., & 
Regional Scaffolding & Hoisting Co., Inc., 

Defeiidants, 

DECISl ON/ JUDGMENT 

Index No. 112861105 

Seq. Nos. 2 & 3 

Present: 

Roland0 T. Acosta 
Supreme Court Justice 

Motions Sequence Numbers 2 and 3 were consolidated for disposition. The following 
documents were considered in reviewing plaintiff’s motion for partial suinmary judgment 011 
liability on his labor Law 5 240( 1) claim, defendants’ and third-party dcfendant’s cross- 
motions to dismiss the complaint, and defendants’ motion for comnion law and contractual 
indemnification from third-party defendant: 

Papers Numbered 

Notice of Motion & Affirmation (Seq. No. 2) 1 (Exhibits 1-20) 

Notice of Cross-Motion & Affirmation (defendants) 2 (Exhibits A-H) 
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(motion seq. 2). Plaintiff’s motion is granted. As the Court of Appeals held in Ross v 
Curtis-PalnierHydro-Electric Co., 81 N.Y.2d494,501(1993), LaborLaw 240(1) is designed 
to protect workers from “gravity-related accidents [such] as . . . being struck by a falling 
object that was . . . inadequately secured.” See also Outar v The City ofNew York, 5 N.Y.3d 
73 1 (2005); Narducci v. Manhasset Bay Associates, 96 N.Y.2d 259 (2001). Here, the junior 
beam was inadequately secured since it fell during the construction of the scaffold. & 
AraEon v. 233 West 21” Street. lnc., 201 A.D.2d 501 (Ist Dept. 1994)(collapse o f a  scaffold 
is prima facie evidence of aviolation of labor law 240( 1)). Accordingly, plaintiff established 
his prima facie eiititleiiiciit to sunvnary judgnient and the burden shifted to defendants to 
raise triable issues of fact, which they have failed to do. 

Defendants’ assertions to the contiary, there is no indication in the record that plaintiff 
was solely responsible for the accident. And although defendants’ expert assei-ts that there 
are no code or regulations which require that ajunior beam be sccured, the fact remains, that 
plaintiff was not properly protected from the risk of having an unsecured beam falling on his 
face. 

Defendants’ and third-party defendant (Prestige)’s motion to distniss the complaint 
is granted to the extent of dismissing plaintiffs Labor Law 241(6) cause of action inasmuch 
as plaintiff has failed to identify an applicable industrial code violation. Ross v Curtis- 
Palmer Hydro-Electric Co., supra, SI N.Y .2d at 505, Indeed, plaintiff does not even address 
this portion of the motion in its opposition. 

VJB and Regional have failed, however, to establish their prima facie entitlement to 
sunmiary judgment dismissing the Labor Law 200 claim. Labor Law 200 liability attaches 
where the owner andor general contractor exercises supervisory control ovcr the work, 
equipment or safety procedures or had actual or constructive notice of the unsafe condition. 
Hie;gins v. 1790 Broadway Associates, 261 A.D.2d 223 (1” Dept. 1999). Here, although 
defendants were not supervising Prcstige’s work during the time of the accident, VIE and 
Regional provided Prestige with the specifications for the scaffold and Regional provided 
the necessary iiiateiials to build the scaffold pursuant to their plan. Accordingly, there are 
triable issues of fact as to whether VGB and Regional were negligent in their design. The 
iiiotioii is nonetheless granted with respect to Ladies Mile inasmuch as it clearly exerciscd 
no supervisory control over Prestige’s work. 

Defendants’ niotioii for coiiimon law and contractual indemnification (motion seq. 3) 
is granted with respect to Ladies Mile oiily inasmuch as there are triable issues of fact as to 
whether VJB and Regional were negligent. If VGB and Regional are found to be negligence 
free after trial, the Court will entertain an appropriate motion at that juncture. Accordingly, 
based on the foregoing it is hereby 

3 

[* 3 ]



ADJUDGED that plaintiff’s motion for an order granting partial summary judgment 
on liability on his Labor Law 5 240( I )  claim against defendants is granted; and it is further 

ORDERED that defendants’ and third-party dcfendant’s motion for an order 
dismissing the coniplaint is granted solely to the extent that plaintiffs Labor law 5 241(6) 
claim is dismissed against all defendants and plaintiffs Labor Law 5 200 claim is dismisscd 
against defendant Ladies Mile, Inc; and it is further 

ADJUDGED that defendants’ motion for common law and contractual 
indeninificatioii from Prestige is granted with respect to defendant Ladies Mile, Inc., only; 
and it is further 

ORDERED that the matter proceed to trial on the remaining issues. 

This constitutes the Decision, Judgment and Order of the Court. 

Dated: September 24, 2007 ENTER / 

RQLANDO T. ACOSTA 
J.S.C. 
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S. Joseph Donahue, esq. 
Block & O'Toole 
1 Penn Plaza, Suite 53 15 
New York, NY 10119 
Attoineys for Plaintiff 

David Perslcy, Esq. 
The Law Office of Edward Gal-finkel 
110 William Street, 17'h Floor 
New York, NY 1003 8 
Attoineys for Defendants 
Ladies Mile, Iiic., VJB Construction Corp., & 
Regional Scaffolding & Hoisting Co., Inc., 

Elizabeth Mirisola, Esq. 
French & Rafter, LLP 
29 Broadway, 27'h Floor 
New York, NY 10006 
Attorneys for Third-party Defendant 
Prestige Coiistniction Services, Inc. 
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