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D EC: I SION/O IZDE R 

Plaintiff brings Ihis action [or pcrsonal injuries sustained wlicn she was 
severely burned by hot water allcgedly caused by a malfunctioning boiler. She was 
burned while taking a bath on March 3 1 ,  2003 i n  a11 apartnicnt located at 4 10 Wcst 
128”’ Strcct, New York, New York. Tlic apai-tincnt building was owned by tlic City 
of New York (“City”) and run by the Departmciit of Housing Preservation and 
Development (“HPD”), Plaintiff now IIIOVCS to strike City’s answer pLirsuant to 
CPLR $3 126. City opposcs tlic motion. 

Tlic pai-tics have appeared for iiumerous compliance conferenccs to rcsolve 
outstanding discovery issucs. The history of “SO ordered” stipulations and direct 
Ordcrs of the court issued at these conferences can be found in this couits dccisioii 
dated Septcinbcr 27, 2006. Plaintiff previously brought a motion to strikc City’s 
answer based on  its noncoinpliaiice with thc following outstanding disc,overy: 1 )  
building heating plant suwcy and low pressiirc boiler aiinual inspection reports from 
1997 through March 3 I ,  2003, 2) paymcnt records, including but not limited to, 
invoiccs, bills, and estimates for maintenance and rcpair 11s rctlectoct in the job 
dcscription requisition orcicrs relating to thc boiler from 1097 to March 3 1, 2003, 3) 
affidavit(s) from person(s) with personal knowledge that conducted a scarcli to thc 
fact that demanded records do not exist including maintenance, inspection, repair and 
payment records, and 4) affdavit(s) from pcrsoii(s) with knowledge cxplaiiiing with 
specificity those documents previously submitted to the extent that they rcspoiid to 
plaint iff“ s deiiiands. b 
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On September 27, 2006 this court issued a decision wliich stated: 

ORDERED that plaintiffs motion to strike defeiidants answer is granted 
unless defendant’s provides those i t e m  1 throLigh 4 as rcilected above 
017 or before November 30, 2006, arid it is furtlicr 

ORDERED that aftcr submission of those itciiis I through 4 as reflected 
above, the deposition or  an HPD tcchnical witiicss shall be conducted 
at defendant’s office located at 52 Duane Street on or before JFIIILK~I-Y 10, 
2007. 

City provided an affidavit showing that a search was donc and that no atinual 
inspection reports were fo‘outid. City submits a copy of that affidavit by Keira 
Stcvcnson, Supervisor with the Boiler Divisioii for the New York City Dcpartiiicnt 
of Buildings (“DOB”) dated October 26, 2006. Ms. Stcveiison states: 

At tlic request of the New York City Law Dcpartincnt, T personally 
conducted a search for Deparlriiciit of Building Annual Low Pressure 
Boiler Inspection Kcports for the location of41 0-4 18 West 128“’ Strcct 
. . .the results of my  search wcrc iiegativc in that Department of 
Buildings does not have reports fo the time period of 1997, 1998, 1999, 
2000, 200 1, or 2002 in its possession. 

The remaining discovery itcms which are in contontioil herc are the inspection 
reports regarding work pcrfoniicd by outside vendors, also known as field inspection 
reports or monitoring reports (“field inspection reports”). 

Plaintif1 argues that in addition to annual reports, once 11 vcndor submits an 
invoice for work performed at a building, an inspection by City is triggered and a 
ficld inspection report is gcnerated. Mr. Salvatore DiMeglio, the supervisor of 
building maintenance and mechanical for HPI), testified at a deposition on Fcbruary 
7, 2007 regarding the ficld inspcctioii rcports: 

Q: Was there an inspector from lIPD that went to the building a h r  the 
work that’s reflected on 10/3 1 [OZ] was performed‘? 
A: I cannot tell from this dociimentation. 
Q: Havc you ever seen a tecliriical monitoring report or a fjeld 
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inspection report regarding this work? 
A: No. 
Q: Should there havc heen one‘! 
. . .  
A: I can’t tell. 
Q: If work was pcrfonned - - 
A. YCS. 
Q: - - would therc be a ficld inspcction rcport? 
A: Only i f1  sec a paid invoicc. (DiMiglio Deposition, 86-87). 

The parties lield a conipliancc confcrcnce on May 15, 2007 and the following 
order was issued: 

Defcndant City of New York to provide H f D  irz,vjm’tor’.s 
inspection/JieliZr~ports (emphasis added) regarding inspcclinris of work 
p wjo rm eci by o ti ts idc p I ti17 1 hiig veri dors (e 171 pha s i s added ) in c lu d i 11 g 
tickctcd work and annual inspcctions/testing for 410-41 SI w. 128‘” Street 
from 1997-3/3 1/03 w/in 60 days. 

City submits a "response to compliancc confcrcnce order dated July 25,2006” 
which it claims it had already provided to plaintiff twice. Anncxed to that response 
arc scvei-a1 field inspcction reports as well as work description fommis and invoiccs 
from companies which have worked on the boilcr at the subject building. By way o f  
reply, plaintiff claims that thcre are multiplc purchasc orders and invoices siibrnitted 
by the City that have no corresponding field inspection reports. 

Piirsriant to CPLK 43 126, a court may impose sanctions whcii a party willfdly 
fails to disclose infomiation which the court finds ought to have bccn disclosed. 
Howevcr, the cxtreme and drastic sanction of striking a party’s pleadings is orily 
justifjcd whcrc the moving party shows coiiclusively that the failure to disclose was 
willful, contuinacious or due to bad faith. (Dauria v. City of Ncw York, 127 A.D.2d 
459[ 1 s t  Dcpt. 19871). 

City responded to plaintiff in July, 2006 and prodiiced scvcral field iiispcctioii 
reports. Rascd oii thc testimony of Mr. DiMegl io, plaintiff maintains that “every 
inspection and/or repair performed by outside vcndor should generate such a report.” 
(Hocht Reply Aff. Paragraph 7). Plaintiff states that: 
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There are multiple Reyuisition/Purchasc ordcrs aiid iiivoiccs refcrencing 
maintenance, repairs and inspcctions performed by outside vendors to 
the subject boiler systcin that havc 110 corresponding Tecltiiiical 
Monitoring and/or Field Reports (See cxliibits 2-1 7 from dcposition of 
DiMeglio and I -10 from Lindo Deposition) 

Plaintiff submits the exhibits shown to Mr. DiMeglio at his deposition, which 
consist of‘approximately six reqirisition/purcliasc orciur fonns or invoices. Plaintiff’ 
claims that City did not submit thc corrcspoiidiiig iield inspcction reports that were 
triggered by these or-ders. However, City previously submitted 11 lielci inspcction 
report dated November 20, 2002 which corresponds to the October 31, 2002 
invoicc/ordor that was shown to Mr .  DiMeglio. Additionally, a ficlcl inspection report 
datedNoveiiibcr 26, 1 999 appears to correspond to the Opcn Market Orcicr (“OMO”), 
which is the eqiiivalent of a work order, dated October 4, 1999. Another field 
inspection report datcd September 14, 2000 appcars to correspond to thc Jidy 13, 
2000 ordcr. There is a corrcsponding field inspection repoi-t dated January 30, 2001 
for the ordci- to be completed by January 22, 2001. The same is true for the ordcr to 
be completed by February 8, 2003, wlierc City submittcd a field inspectioil report 
datcd Fcbnrnry 25,2003. Another orderhnvoice for work perforined on Noveiiiber 2, 
2002 corrcsponds to the Novcinbcr 20, 2002 field inspection report. 

Plainiiff s~ibiiiits the cxhibits that wcre used at the deposition of the building 
coordinator/rcal propcrty manager for HPD, Hyacinth Lincio. Thesc consist of ten 
O M 0  coinpirter screcn printouts. The orders dated: September 20,2000, January 17, 
2001, August 20, 2001, .Jiine 10,2002 and July 21,2003 do not havc corrcspoliding 
field inspection reports. In addition to the OMOs submitted by plaintiff’, t h e  arc 
requisition/purcliasc orders previously submittcd by City dated: Jaiiuary 6, 1997, 
Ja~i~iary 17, 1997, January 28, 1997, February25,1997, March 8,1997, April 4, 1997, 
April 10, 1997, April 13, 1993, July 6 ,  1998, Septeiiibcr 24, 1998, November 10, 
1998, Novciiibcr 20, 1998 aiid December 28, 1998 witlio~it corresponding field 
inspection reports. 

Mr. Diineglio does not statc definitivcly that reports wcre gcnerakd 011 the 
datcs at issue. Rather, he states that an iiispcction report should be gcnerated if work 
was done and if he sces a paid invoicc. Therefore, there i s  no showing thal thcse 
field inspection reports for the outstanding dates do in fict cxist or tlwt thc failure to 
producc them is willf‘iil, contumacious or due to bad fBith. 
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Whercfore, it is hereby 

OKIIERED that plaintiffs motion for an order striking cicl'mdant the City of 
Ncw York's answcr is denied, a i d  i t  is further 

ORDEIIED that defendant the City o1'New York shall produce field inspcction 
rcports and/or monitoring reports corresponding to the orders dated: September 20, 
2000, Januaiy 17,200 1, August 20,2001, J U I K  10,2002 and July 2 1,2003 within 45 
DAYS of scrvice of this order with noticc of entry; a i d  it is fiirther 

ORDERED that deferidant thc City of New York shall proditcc field inspection 
reports and/or iiionitoring rcports corresponding to the orders dated Jatiiiaiy 6, 1997, 
January 17, 1997, Januaiy 28, 1997, February 25, 1997, March 8, 1997, April 4, 1997, 
April 10, 1997, April 13, 1998, July 6, 1998, Septmber  24, 1998, Novcinber 10, 
1998, Novciiibcr 20, 1998 and December 28, 1998 within 45 DAYS of service ofthis 
order with notice of cntry, or provide an affidavit stating that thcy do not exist, or 
producc an affidavit stating that aftcr a good faith and diligent scarcli i t  has bccn 
unable to locate such docirinents. 

This constitutes thc Dccision and Order of the Court. 

All other relief rcqirestcd is denied. 

DATED: October 4,2007 

EILEEN A. RAKOWER, J.S.C. 
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