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345 Park Avenue 
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Fried, J.: 

Plaintiff City National Bank, N.A. (“CNB”), a national banking association providing 

banking services to businesscs and individuals, brings ths action against Defendants 

Merchant Ivory Productions (“Merchant”) and City Productions (“City”), both New York 

corporations engaged in the production of motion pictures, and Richard Hawley, a citizen of 

new York who is a film producer and an agent of both Merchant and City. 
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Plaintiff asserts a breach of contract claim against Merchant, City, and Mr. Hawley 

(collectively, the “Defendants”), alleging that each of them maintained a bank account with 

CNB, that each of them withdrew funds from its account that exceeded its account balance, 

and that, despite demands for payment, none of them has paid. Plaintiff now seeks damages 

in the amount ofeach overdraft, plus interest. Defendants deny the allegations and assert a 

counterclaim against Plaintiff, alleging that CNB has tortiously interfered with their business 

contracts and relationships. 

A brief recitation of the procedural posture is in order. CNl3 served its complaint 

upon Defendants on March 20, 2007. (Piskora Aff. 7 3.) On April 6, 2007, Defendants 

answered the complaint and asserted its counterclaim against CNB. (Id 7 4.) On April 30, 

2007, CNB moved for summaiy judgment as to its affirmative claims and to dismiss 

Defendants’ counterclaim. ( I d  7 5.) Upon receipt of Plaintiff‘s motion, Defendants, 

claiming that they had not had access to a copy of the relevant account agreements, became 

aware of an arbitration clause contained in the agreements governing each of their accounts 

with CNl3, and subsequently demanded that Plaintiff agree to arbitrate the breach of contract 

claims. (Id Exh. 3.) 

Upoii initiating arbitration proceedings? Plaintiff proposed that Defendants stipulate 

to a stay of the affirmative claims pending arbitration and to Plaintiffs withdrawal of its 

motion for summary judgmcnt. (Id. 7 8; see also id. Exh. 4.) Because the proposed 

stipulatioii form did not provide for a stay of Defendants’ counterclaim, however, Defendants 

refused to sign the form. (Sacks Aff. 7 7.) The parties thus did not reach an agreement as 

to the dispositioii of their respective claiins and motions prior to appearing before me for 
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argument on September 6,2007. 

At that appearance, however, Plaintiff orally agreed to withdraw its motion for 

summary judgment. (Mot. H’rg Tr. 7-9, Sept. 6, 2007.) Because Defendants had no 

objection to Plaiiitiff s motion to stay its affirmative claims pending arbitration, I granted that 

motion. (Id at 10.) Having thus disposed of the motion for summary judgment and the 

motion to stay the affirmative claims, all that is presently before me is Plaintiffs motion to 

dismiss the counterclaim pursuant to C.P.L.R. 0 32 1 l(a)(7), and Defendants’ cross-motion, 

pursuant to C.P.L.R. 0 2201 , to stay the counterclaim pending arbitration. 

C.P.L.R. 8 2201 provides that, “the court in which an action is pending may grant a 

stay of proceedings i n  a proper case, upon such terms as may be just.” Because the decision 

of whether to grant a stay is within my discretion, and because the Defendants’ pleadings fail 

to set forth facts sufficient to state a cause of action, the Defendants’ motion to stay is denied, 

and the Plaintiffs motion to dismiss the counterclaim is granted. 

In their answer to the complaint, Defendants allege oiily that, “Defendants were and 

are produccrs of, or guarantors to the financial obligations pertaining to, the ‘City of Your 

Final Destination’ (the ‘Picture’)’’; and that “[bly its actions, Plaintiff is knowingly and 

iiitentionally interfering with Defendants’ efforts to complete the Picture, includiiig without 

limitation, interfering in its business contracts and relationships’ with Defendants’ financial 

institutions, suppliers, vendors and performers”; and that as a result, “Defendants have 

sustained, and will continue to sustain, substantial economic damages and damages to their 

1 

Although Defendants have asserted only one counterclaim, it is unclear whether they intended it to 
sound in tortious interrerence with contractual relations or with prospective business relationships/economic 
advantage. J therefore address both. 
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reputations.” (Answer 11/ 25-27.) 

To plead a claim for tortious interference with contract in New York, the claimant 

(or, as in this case, the counterclaimant) must allege facts sufficient to demonstrate the 

existence of a valid contract between the Defendants and a third party; Plaintiff‘s knowledge 

of that contract; Plaintiffs intentional procurement of the third-party’s breach of the contract 

without justification; actual breach of the contract by the third party; and damages resulting 

therefrom. 330 Acquisition Co., LLC v. Regency Suv. Bank, F.S.B., 293 A.D.2d 3 14, 3 15 

(1 st Dep’t 2002); Luma Holding Co. v. Snzifh Barney, 88 N.Y.2d 4 13,424 (1 996). Similarly, 

a claim for tortious interference with prospective relationships (or prospective economic 

advantage) requires the claimant to dernonstratc that the alleged interference with the 

prospective business relationship was achieved by “wrongful means,” or that the interference 

was accoinplished for the sole purpose of harming the claimant. Snyder v. $my Music 

Entertclinment, Inc., 252 A.D.2d 294,299-300 (1st Dep’t 1999). “Wrongful means” must 

iiivolve something more than simple persuasion, and may include physical violence, fraud, 

misrepresentation, civil suits or criminal prosecution. Guurd-Lfe Corp. v. Parker Hurdware 

Mfg. Corp., 50 N.Y.2d 183 (1980). 

On a motion to dismiss pursuant to C.P.L.R. 32 1 l(a)(7), I am obligated to construe 

the pleadings liberally and accept as true the facts therein. 511 West 232nd Owners C0rp.v. 

Jennfer Reulty Co,, 98 N.Y.2d 144, 152 (2002). Even if the Defendants’ allegations are 

true, however, they are insufficient to support a counterclaim for tortious interference with 

contract or tortious interference with prospective business relations. 
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Regarding the contract claim, Defendants have not offered anything more than 

generalized allegations that Plaintiffs' unnamed actions have in some way interfered with 

unspecified contracts. Defendants do not allege that Plaintiff had knowledge of any specific 

contract between them and any third partics, let alone that Plaintiff intentionally procured its 

breach. Furthermore, Defendants offer no information as to whether any such contract was 

in fact brcached. 

The counterclaim for interference with prospective business relations fails on the 

same ground. Defendants simply have not alleged specific facts about any business 

relationship with which Plaintiff might have interfered, nor do their pleadings include any 

allegations that such interference was accomplished by wrongful means or for the sole 

purpose of harming Defendants. 

Plaintiffs motion to dismiss the counterclaim is therefore granted. As such, 

Defendants' cross-motion to stay the counterclaim is necessarily denied. 

For the foregoing reasons, it is hereby 

ORDERED that Plaintifrs motion (Seq. 001) for summary judgment is denied as 

moot, having been withdrawn; and it is further 

ORDERED that Plaintiffs motion (Seq. 001) to dismiss the counterclaim is granted; 

and it is further 

ORDERED that Plaintiffs motion (Seq. 002) to stay the affirmative claims pending 

arbitration is granted without opposition; and it is further 
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ORDERED that Defendants' cross-motion (Seq. 002) to stay the counterclaim is 

denied. 

Dated Octobc , 2007 7- ENTER: 
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