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SCANNED ON I011212007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HON. MARILYN SHAFER 
Justlce 

PART 8 

PHI LI P KE R MANS H AHCHl, 

Plaintiff, 
INDEX NO. 100472/07 

-against- 
MOTION SEQ. NO. 001 

KAZEM NADERI, ABBAS SHAH and 
EMPIRETECH CONSULTING ASSOCIATES, INC., 

Defendants . 
. ,~ -- . ,. I . . 

The following papers, numbered 1 to 7 were read on this motion: 

Notice of Motion - Affidavit - Exhibits 

Memorandum of Law in Support 

Affirmation In Opposition 

Memorandum of Law in Oppositlon 

Affirmation in Limited Opposltion 

Reply in g Affidavit 

Memorandum of Law in Reply 

Cross-Motion: CII] Y e s  JJ No 

-- PAPERS NUMBERED 

1 

2 

3 

4 

5 

6 

7 

Upon the foregoing papers, it is ordered that the motion by defendant 

Kazem Naderi for an order pursuant to CPLR 321 1 (a)(2) and (a)(5) dismissing the 

complaint is granted. 
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Supi-enir Coiirt to stay the :irbitr.ation, riiakitig the argument, for the first tirnc, that he wotllcl noi 

Kei~iiniisliaclii iiiacle [tic argumcnt ;1 sccoiid tinic by sitilultaneously filing ;i complaint 

with the Ncw Yo& St;itc T)cpiii-lriicnl or  Gclucalion Tor violalion of Education l . i iW $7302: 

parties to iirhitriiiion. 

refer~nced tlicir holding iii her decision: 
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constriictioii. (Davis Aft’., Ex. 11, p.3): 

i.c$ccted ;I third time. 

I laving 1-eviewcd the ai-giimenls hy tlic parties regarding [lie couiikrclaim itrid coiisidei-ing 
the decisions by tlic coiirls and tlic Deparlrnrnl o f  Education, I hereby dccidc that the 
countcrc1:iim is clcnicd, although 1 wi l l  allow rcspoiideii( lo mnkc all sucli :ii-guiiienls ;IS 
Ihcy see fit ;is orrscts to [lie claim clui-iiig heir tiine during h c  clity oi. 1ic;iring. (Davis Ai-i’., 
Ex. G) 

and iieilhci. was ciitillecl LO rccnvciy, rejecting thc rirguiiienl fo r  thc fifth liine: 

Tliei-e is no affii-mntive countcrclai i n .  M y  previous dccision denying the 
c c) t I 11 l e  1x1 ai I 1 i by Res po n d e t i  t i s I1 ci-eb y re ;is s c rt cd , ” [ 13 ;I v i s A 111. , Ex . T 1) 

time.’(D;ivis Aff., Ex. I). 

Discussion 

“se:coiicL bitc of tlic apple”. It is i n  t l ic interest (of thc community th31 tlic smic c;iiIse of  x t i ( - ) i i  

eslopp;tl, or‘ issue 1-11-eclusion, prevenls it party from re-litigatiiig issues which have heen 
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12 n d De 11 t 3( M 16 1 ) , W Ii i 1 t: j 11 d i c i ;I I co 11 ti r r i i  at i cm ol‘ n 1- b i t rii t i on :i w ai-d s I 11 a y be I lie i-ecom me 11 dcd 

re,jectcd I’ivc t i n u ,  ai-e dismissed. 

1 lowevei-, h e  First, Sccoiid and Third Chiscs of Action nre predicated on clnriiiiges xising 

the house wliicli was never huilt. Although the demolition niay have been discussed in thc 

waived the clili111s Tor dam:igcs arising fi-oin tlie demolition Ijy clioosiiig not lo iissert tlierii i n  the 
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LJiider CPLII iirtick 75 the role of thc coiii-LS is limikd to that of a “gatekeeper”. LVhcthcr 

mer i t . 

Accordingly, it is Iuxc:by 

ORIIERED thnL Nxlcri’s nlolion Lo disiiiiss the complaint is griinLecl. 

‘lhis rctlccts the clecision a i d  order O F  this Coui-[. 

i 
; 

[* 5 ]


