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MOTION CAL, NO. 
- 

The following papers, numbered 1 to were read on this motion tolfor 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits ~ 

Replying Affidavits . 
-----I-- -~ 

PAPERS NUMBERED 

I 
Cross-Motion: ~ Y e s  I No 
Upon the foregoing papers, it is ordered that this motion 

otion Sequencc 005 is decidcd in accordance with the accompanying Mernorandum Decision. 
t is hereby 

the Labor Law $ 3  200 arid 241 (6) and common-law negligence causes of-action 
(the first, second arid fourth causes of' action) arc sevcred and dismissed as against 
delendants Andrew Velcz Construction, Inc. d/b/a Vclez Organization and NYC 
Partnership Housing Development Fund Company, Inc.; and 

.. 

ORDERED that the motion (Mot. Scq. No. 00s) by defendants Andrew Velez 
lnc. d/b/a Velez Organization, NYC Partnership Housing Development Fund 

and Melrose Place IIousing Corporation d/b/a Velez Equities []SA, [nc. for 
dismissing the amended complaint is granted to the following extent: 
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the amended complaint is severed arid disrnisscd as againsl defkndant Mclrosc 
Placc Housing Corporation d/b/a Velez Equities USA, Inc. with costs and 
disbursements to dcfendant as taxed by the Clerk of the Court, and the Clerk is 
directcd to entcr judgr~ient irbfavor of said defendant. 

P- 6 
'- ' . .  

J. S. C. 
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And it is further 

ORDERED that the motion (Mot. Seq. No. 006) by plaintiffs George and Deborah 
Donaldson for partial summary judgment on the issue of liability on their Labor Law 5 240 (1) 
cause of action (the third cause of action) is granted, insofar as asserted against defendants 
Andrew Vclez Construction, Inc. d/b/a Velez Organization and NYC Partnership EIousing 
Devcloprnent Fund Company, Tnc.; and it  is further 

ORDERED that the remainder of the action shall continue; and it is further 

ORDERED that counsel for defendant Andrew Velez Construction, Inc. d/b/a Velez 
Organization, shall serve a copy of this Order with notice of entry within twenty days of entry on 
all counscl. 

Check one: B FINAL DISPOSITION Ef NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST DREFERENCE 
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-against- 

MADISON PARK APARTMENT CORP., ANDREW Index N o  105283/04 
VELEZ CONSTRUC'TION, INC'., NYC' 
I' ARTN E RS I 1 I P 1-1 O IJ S IN ( i DEV ELOPMEN'I' F LJ NL) 
COMPANY, TNC., MADISON PARK I 

DEVELOPMEN1 ASSOCLATES I,I.C, ME1,ROSE 
1)LACF I IOUSING C'ORPORATION d/b/a VELEZ 
EQUITIES and VFT,RZ ORGANIZATION, 

c 

/ a  e 
I3 c fen d a n t s . Qcj- 7 2  1 

+ Q,7 
L . \ t  c - x _________-_____-_______I________________-------------------------- 

ANDREW VELEZ C'ONSTRIJCTION, INC., d/b/a 
VLLEZ ORGANIZATION, NY C I'AR'lNlXSIITP 
HOUSTNG T)EVET,OPMENT FlJND COMPANY, 
INC'., and MDLKOSE PT,ACE HOIJSING 
CORPORATION d/b/a VELEZ EQUITIES, 

-against- 

Tlii rd- Party Plai nl-i ffs, 
'l'tiird-Party Iiidcx No. 
5904h5/06 

OLD C'ASTTX PRECAST, TNC'., 

M E M 0 ltAN I) UM TIE C IS I 0 N 

Motion sequence niimbers 005 and 000 are consoliciated jbr  disposilion. 

. .. - 
h i  this action, plnintr I I (korge Llonalcisoil arid his wife, Deborah I)cmaldson, seek lo 

I-ccover for iiijiii-ies that lie sustained while unloadiiig concrete slabs h i m  a Ilntbed truck, as I I C  

was standing 011 top 01: livc to six slabs on the truck's bed. 
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Hefore the court are two molions fo r  suiiimai-y j itdgment. Defendants Andrew Vclc7 

Coiistnictioii, Inc. d/b/a Vclc7 Organimlion, NYC‘ Partiicrslilp Housing Development F~iiid 

C’onipany, Inc., niid Melrose Placc l-low,iiig Corporalion d/b/a Vclc7 EqLiihes T.JSA, Tiic. move 

(Mot. Scq. No.  O O S ) ,  pLirsLiant to CPI,R 3212, for siiriimaryjudSlnctit dismissing lhe ariie~ided 

complaint. Plaintiffs move (Mot. Sey. No. 006) for partial suminaryjud~nenl  on the issue of 

liabilily iinder Labor Law 4 240 ( I ) .  

.!lnclifyro/lt I ~l 

PlainliKwas employed as a laborer with Union Local 79, performing construction work 

for. various companies. On .Idy 10, 2002, plaintiff was assigned to work for third-party 

defendanl Olcicastle Precast, Inc. (Oldcastlc) at the Madison Park floiiics projcct on East 1 19‘” 

Streel in Manhattan. Tlic projcct was a suhsidizcd housing development which was sponsored by 

dcfcndan t N Y  C? Pai-tncrship TIousiiig Developiiieiit Fund Company, I~ ic .  (NYC Partnership). 

N Y C  Partncrship was also the owiier of‘the premises. 

N Y  C Partnership entered into a contract with defendant Mclrosc Placc Housing Gorp. 

d/b/a Velez Equities LJSA, Jnc. (Mclrosc) as tlic site developer to dcvclop the site. Mclrosc 

subsequently relained del’endanl Andrew Velez Conslruclion, Inc. d/b/a Velez Orgaiiizatioii 

(Velcz) as the pro.jcct’s gciicral contractor. Vclcz, in  turn, hired Oldcastlc as a subconlraclor lo 

sirpply aiid iiistnll prccast concrctc slabs for the tloors of the houses. Oldcastle fduicated tlic 

slabs off site iind then shipped them to lhe site on a flalbed tl-lick. Upon ail-ival at thc site, a crane 

hoisted the slabs into position in the new cc>nsti-uctioii. 

On July 1Ot”, the day b e h e  the ;iccicienl, plainli fr- was e ~ ~ g ~ i g ~ d  in installing thc concrete 
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flooring on the second floors ofthe houses (Plaintifi‘ EBT, at 3 1-32). When he airived at thc site 

the following day, the Oldcastlc forctnan told plairiti fl’that he would be doing the same work as 

tic did the day befilre (id. at 36). Plainti I?’s accident occurred while iinloading the lirst truckload 

of the day (id. a1 40). He was standing on a load of concrete slabs that were stackcd flve lo six 

slabs high on the back of the truck (id. at 40-41, 43). Each slab was approximately one foot thick 

and w x  scparaled by wooden pallets (id. at 41 -42). ‘I’he entire stack stood about 10 feet oll’tlic 

tnick’s bcd (id. at 52-53). Plaintiffs co-worker- was standing next to him on top of the slabs (id 

a1 43). In order to unload the slabs, ptaintilftestiticd that he and his co-worker would place two 

steel coil slings around tlic concrete slabs, which would then be hoisted by the craric (id. at 45). 

The first slab to be iiiovcd was shipped in two pieces, wliicli had to be separated by a crowbar. 

Plaintiff’s co-worker gave him a crowbar to pry the pieces apart (id. at 48). Plaintiff tcstificd that 

wlicri lie “stuck the crowbar down into tlic piece of concrete and pdled 011 it, the coiicrctc 

snapped, i t  crackccl,” which caused him to lose his halxice and h l l  backwards approximately 1 2 

lo 15 Ikct to the street below (id. at 49, 53). He lancleci on his right side, injuring his ann as ;i 

rcsult ofllie Fill (id. at 53). 

Plaintiffs comiiieiiced this action against dcfcndanls, seeking rccovcry pursuant to Idahor 

Law $ 5  200, 240, 241 arid conimon-law negligence. They assert in thcir coniplaint and bill of 

particulars, inter alia, that defendaiits failed to provide any safcty devices and railed to provide a 

safe work sitc. Dcfeiidants then implcadcd Oldcastle by service 01 a third-party sumtiions and 

coiiiplainl. By slipulations ordiscontinuancc: clatcd June 15, 2006 aiicl J ~ l y  18, 2006, plaintiffs 

agrccd to discorititiuc tlic action against deli-ridants Madison Park Development Associates LLC 

and Madison l’ark Apartiiicnt Corp. (Pillcrsdorf Affimi., Fxh. F). 011 July 7, 2000, 
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d c Tend an I. s/ t ird-party plaintiffs also agreed to discoiilinuc the third-party action againsi 

Oldcastle (id. ). 

To obtaiii summary jiidgruent, the movant niusl cstablish its cause o r  action or dcknsc 

suflicimtly lo wan-ant the cowl as a inattur of law i n  directingjudgmeiil in its h o r  (CPLR 321 2 

[t,]). It is well scttled that where a defeiidant is the propoiicnl o r a  motion for summal-y 

judgment, the dckndaut must establish that thc “causc of action . . . has no merit” (id.), by 

lendcriiig evidentiary proof in admissible fonn (Busli v SI. Chire ’,r Hasp., 82 NY2d 738, 739 

[ 19931; Winepad 1’ Ncw l’wk Utiiv. Merl. Or.., 64 NY2d 851, 853 [ 19851). 

Wlicre Ihc proponent o l  the niotion has niade a p r i m  facie showing of ciitillcmenl to 

summary jiidgnient, the burdcn shifts to thc party opposing the motion to demonstrate the 

cxislencc of a triablc issuc of fact, gencrally also through admissiblc evidence (Zzickernicirz v C i y  

(if New Ycirk, 49 NY2d 557, 562 [ 1980]). “‘[Mlerc coriclusioris, expressions of hope or 

~insubstantiatcd allegations or assertioiis are insufficient’ to defeat a motion for summary 

judgniciit” (IkKosil 1 1  Cicy qf NCW Yai-k, 30 AD3d 323, 326 I 1st Dcpl 200h], quoting Zzir-kcrtmiiz, 

49 NY2d at 562). 

1,trhor Lciw 6 240 ( I )  

Labor I ,aw 9 240 (1 ) stales that: 

All contraclors and owners and their agents , , . in  tlie erection, deiiiolition, 1-epairing, 
altering, painting, cleaning or j~oiiiting ora  building or structure shall funiish or erect, 
or cause to bc fiiriiishcd or erccted for the pcrhrniance ol‘such lahor, scaffolding, 
hoists, stays, ladders, slings, hangcrs, blocks, piillcys, braces, irons, ropcs, and other 
devices which sliall bc so constructcd, placed ant1 opcrated as to givc propcr 
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protectiori to a person so employed. 

The slatule is intended to protect againsl “such spcci l ic  gravity-related accidents as falling 

horn a height or being struck by a falling object tlial was improperly hoisted or inadequately 

secured” (l(o.ss v (‘zit-/is-Pdrwr I~vtir~o-LIcc. ( ’0  , 8 1 NY2d 494, S O  I 19931; scc crlso Nnrriircci v 

Mriiihmrrt H ~ i v  Assoc-., 96 NY2d 259, 267 [200 11). Section 240 imposes a nondclcgablc duty 

and absolute liabilily on owricrs, contractors, and their agents for failing to provide adequate 

safety devices to workers subjccl to elevation-related hazards (SCP Kocovicli v Consolickutetk 

Edison Co., 78 NY2d 509, 513-514 [1991]). 

Significantly, the statute makes n distinction bctwccn tlic “extraordinary elevation risks 

ciivisioned by [[he slatutc],” which give rise to liability, and “the usual and ordinary dangers o f  a 

construction site,” which do not (Tocdhr v Loitg Is. K.H., 4 NY3d 399, 407 [,ZOOS]; Ro~Irigziez I’ 

Mlirgrrrcv Tiek (:’ti*. /;it- Nursing Cure, 84 NY2d 841, 843-844 [ 19941; l’hoirtpsoii v St. C1idc.s 

C’oncloniirzititri.s, 303 ADZd 152, 153 [ ‘ I  st Dcpt], 111 rii.snzi.ssed 100 NY2d 5 5 0  [2003]). Elevation 

risks ‘“arc tliosc related to the effects of gravity whcre protective devices are called f.br cithcr 

txcausc o r a  clilXmmx bctwceii the clcvation level ofthe required work and a lowcr lcvcl or a 

di Wererice belween the elevatioii level wlicrc tlic worker is positioned and the higlicr lcvcl of the 

materials or load being Iioistcrl or sccurcd”’ (Srr~varcdz v Stntc7 o f ’Nm~ York, 24 AD3d 380, 38 1 

[ 1st Dcpt ZOOS], quotirig Roc.c)vicli, 78 N Y 2 d  a1 5 14). 

Melrose, as the site developer, is clearly iiot an owiicr or contraclor, and thus inay only bc 

liahlc ;IS an agent. In supporl o r  their niotion, plaintiffs arguc that Mclrose should be liable as an 

ageill solely hecaiisc it w:is tlic dcvclopcr of thc projcct. Defendanls contend that Mclrosc playcd 

only a limited linaricial m1c iii thc project. “An agency relationship Ior puqmscs of section 240 
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(1) arises only when work is delegated to a third party who obtains thc aiithority to supervise a n d  

control the job, Wherc respoiisibility for the activity surrounding tlic injury was not delegatcci to 

the third party, there is 110 agency liability under thc statute” (Bltrkc. v Nt~ighhorliood No1i.s. S w v s  

ofn! Y .  C‘ity, 1 N Y M  280, 293 [2003], citing f~trssiri v Louis N. Pircirrtin & Soti, 54 NY2d 3 1 1 ,  

3 18 [ 1981 I). PlaintiiIs have not submitted any evidence to establish Melrosc’s statutory agcncy. 

0 1 1  the olhcr hand, defciidants IiroIlr proof that Melrose did not rctain m y  subcontractors, had 

nu employees at thc site, arid only haiidled the financing of thc project (Elizabeth Vclez EB?’, at 

19-2 1). Accordingly, defcndants liavc cstablished that Mclrose was not a statutory agciit of NYC’ 

Partnership or Velez, and that it carmot be liable undcr section 240 ( I ) .  

Defendants contend that plainti ITS unloading activities wei-e riot a covcrcd activity under 

Litbor Law $ 240 (1). To assert an actionable chiin under the statute, a plaintiPlmiist 

demonstratc that hc was iiij urcd during “the erection, demolition, repairing, altcring, painting, 

clcanirig or pointing of a building or stniclurc” (Labor Law 240 [I];  S C P  d s o  k fw- t i lm I.’ City o j  

New York, 93 NY2d 322, 320 [ 19w]). hi l’tuts v Port A z ~ c ~ .  of N. Y. B N.J. (100 NY2d 878 

[2003]), iri ik l i i ig  that the plaintii’17s inspection work was a covered activity, tlie C:ourt of 

Appeals reasoned that: 

[Plairitiffl was a niembcr or  a tcaiii that undcrtook an enurneraled activity undcr a 
construction contract, and it is neithcr pragiiiatic nor consistent with the spirit of the 
statiitc to isolate the niornent ol’iiijury and ignore tlic gencral contcxt of tlw work. 
The intciit of tlic statute was to protcct workers cmployed in tlic eriuiiicrated acts, 
cveri wliile pcrforniiiig duties mcillary to ttiosc acts. 

(I’rufs, 100 NY2d :it 882). l’hc Court also noted that “[t]lic iiispectioiis wcrc ongoiiig arid 

contemporaneous with the other work that fniiiied par1 O F  a sin& contract” (id. zit 88 I). In this 

case, plaintiff was uiiloading concrcte for installation, and only the day bcfore was iIistalliiig thc 
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co 1 ic rele floor i n g i 11 the ho 11 scs . 1J ndcr t ti csc c i rc iiiiis taric es, p lai 11 ti fi’ s u t i  1 o ad i rig urk wa 

covered Ibr piir-poses of Labor Law tj 240 (1) (SCC W O I ~ L ‘ I I  v Soh~ry  Pupcr-borrr-(1, LLC, 24 hD3d 

1187, 1 1  88 14th Dept 20051 [where plaintiflwas iiijiircd while rctricviiig materials lrorn bed of 

tractor-trailer, the work was covered hccause it  was “‘ongoing and contcm~~orancous’ with 

protcctcd constniction activily”]; Orr v llnvid ~71z~-is[ri C’orzstr., 206 hD2d 88 1 [4lh Dcpt 19941 

[unloading structural stcel Irom trailer was protected activity]). 

The issue, thiis, is wlictlicr plainti ffwas subjccct to an elcvation-related hazard suriicicllt 

to triggcr absolute liability, The courts have held that Fdls from lhe s iahce  o f  Ilatbed trucks 

generally do iiol involve such hazards, but ratlicr constitute ordinary risks at a construction site. 

hi To@r (4 NY3d 399, supr-cr), the Court olAppeals held that “workers who la11 when working 

an, or getting down froin, tlic surface of a flatbcd tnick that is betwccii four and five fcct off the 

ground may not recover under Labor Law 240 ( I  ), hccausc thcir injuries did not result from I hc  

so r t  of ‘elcvation-rclatcd risk’ that is essential to a cause o l  action ~mdel- that scction” (id. at 405; 

S C P  rilso Liinrki v City o f N ~ w  York, 17 AD3d 180, 18 1 [ 1 st Dept 20051 [unloading of truck was 

not clevation-rclatcd risk]; Il~tciriil 11 SpriFig, 306 AD2d 177, 178 [ 1 st Dcpt 30031 [loading 

flatbed tow lruclc did not involvc spccial elcvation-rclatcd hazard]). I n  a similar case, the Court 

in Llilluiio 1’ <’icy of NPM~ Y0t.k (9s NY2d 028 [ZOOO]) affirmed the First Department’s 

determiiiation that 3 plaiiitiIf, wlio kll tlirce fcct li-om tlic back o r a  pickup tnick, was not irijurcd 

as a conscquciicc of an clcvatioii-rclatcd risk (id. at 929, uflg 264 AD2d 1 15 [ 1st Depl 20001). 

HC)WCVC~, whcrc plaiiitifEs fall rroiii a positioii on top oI‘matcrids or other ohjccts locatcd 

on a ilatbcd truck, courts have clctcriiiiricd that thcy werc subject to an clcvatcd hazard. Recently, 

the Appellate Division, Second Ikpartment, in Fort1 v IIRII Con,sk Clorp. (41 AD3d 639 [2d 

-7- 

[* 9 ]



Dept 2007)), held that a plaintiffs iiijiiry i n  a Piill froin a flatbcd truck “was causcd by his falling 

from a height” (id. at 640). In that casc, tlie p1aiiitifYwa.s standing on woodeii cross braces 

securing 1 0-foot high stacks of curtain wall panels, which wcrc located on the truck’s platform 

(id.). Some prc-Tocfi.r cases involving fills li-0111 flathcd trucks also hold that the plainti f k  were 

exposed to clcvalion risks if thcy were standing on objccts on llic trucks] (see Czwky v C h t c w q  

C‘orrzttiii/iiCLiIiorzs, 250 AD2d 888, 890 [3d Dcpt 19‘381 [plaintiff standing on top of pipe OII 

flatbed triick]; Mo/ircic. 1.7 hrdi t i ,  249 W 2 d  650, 652 [3d Dept 19981 [plaintiff standing on 

bundles of materials about 7 % to 8 Cect above ground]; C’os 1’ L&[ir<qc Ri-os. Co., 154 AD2d 

947, 948 [41h Dcpt 19891, lv disrriissrd 75 NY2d 808 [l900] [plaititiI‘Tstanding 011 lop tier of gas 

pipes stacked on flatbed truck]). 

Hcrc, plaintifl‘was standing on fivc or six concrete slabs oil tlie flatbed truck, which stood 

about 10 keet oi’f’the truck’s bed. ‘14ius, this casc is inore similar to Ford, C’zrrlcy, Motzroc, aiid 

CO-K than it is to T o v / i ~  or Dill~ivio. l’laintifl’s unloading activities subjected plaintiffto tlic 1-isk 

of falling o fI‘the slabs. Although dcfcnc-lanls rcly on Velez’s president’s testiiiioiiy that workcrs 

generally stood on the truck during unloading (Andrcw Velez ERT, at 89-90), hc also testified 

llial lie did not wilness plaintiffs accidcrit (if, at 37, 38, 96). As a rcsult, there arc iio issires of 

fact as to how plaiiitiff s accident occurrcd. Defendants also have iiot disputed that tlicre were no 

salkty devices in place lo prcvent plaintiff li-om fiillirig. Reca~rsc tlicrc is 110 view of thc cvidencc 

Thc First Dcp:ii-tment i i i  Dilluvro notcd the existciicc of these cases but found them I 

fictually distinguishablc. The C‘oiirt statcd that “[c]ontrary lo tlic inalter at bar, it appears that tlic 
workcrs in each of thcse cases wcrc cxposed to 3 significant danger by virtuc of the height a1 
which they wcrc working . . . , ”  (Dil/iiwo, 264 AD2cl at 120, citing C‘ztrlcv, M o n m ~ ,  Orr, and 
c ‘0 v , s 1 111 I‘CI ) . 
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by which dchidants’ violcllioii o r  section 240 (1)  could not have been a proximate cause of 

plainli fl’s hijury ( S W  Zitnniw 11 C‘humung C’otiiity l’ct$or*m~ng Arts, 65 NY2d 5 13, 524, r c u g  

clenitd 65 NY2d 1054 [ 1‘385]), plaintiffs arc entitled to suniniary judgnicnt on this cause of 

action. 

Lrrhor- IAI  w .6 200 ( I ) /  C-‘o?nl?zon-Lciw Nc,pli,Fcwc.r 

Lahor Law 4 200 is a codilication of the common-law duty imposed upon owners and 

general contractors to maintain a safc workplace (C‘ot~zc?.~ v New York S’iutc ale(:. & Gas Gorp., 82 

NY2d 876, 877 [ 1W3]). Whcrc liability arises from the nicaiis and rnethods employed, the 

plaintiff must cslablish that the owncr or contractor had “‘the authority to control tlic activity 

bi-iiiging nliout the injury to enable it to avoid or correct an unsafc condition”’ (C.krty 

Autli. qf N. Y. A‘, N.J., 32 AD3d 732, 733 [ 1 st Dept 20061, lv d m i c d 8  NY3d 814 [2007], quoting 

Rizzzrlo v I , .A. Wt~rrgw C‘otz/r. Co., 91 NY2d  343, 352 [ 19981). 

Port 

In moving for suimiary judgment, defcndants asscrt that Labor Law 4 200 does not apply 

bccausc plaintill‘was not engaging in coiistruction work when he was iri.jurcd, and that, ill any 

cvcnt, they did not have lhe rcquisitc supcrvision and control over plaintiffs work Dcfcndaiits’ 

first asscrtion is unpersuasivc, bccausc the statute does not require that thc plaintiff h a w  bccn 

eiigagcd in construction work (Mcjiu ~ ’ ~ , ~ ~ v ~ ? i i ~ ? ~ ~ i , ~ i t r ,  30 AD3d 262, 263 [ 1 st Dcpt ZOOl;]). 

As lor their second asscrtion, de~cnrlants point lo evidence that plaintiff only rcccivcd 

work assigimienls and instnictions Ii.cm Oldcastle employees (Plaintiff EBT, at 29, 30-3 1). I n  

addition, as prcviously noted, Melrose did not retain any subcontractors and had no employees a1 

the site at any time (Elizabeth Velez GBT, at  19-20). Ratlicr, Mclrosc oiily haiidled the hai ic ing 
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ol‘tlie project (id. at 21). NYC Partnership’s involvement in the construction was limited to 

approving the advaiicemenl of public moneys (Martin EJ3‘1, at 31, 39, 43). Plaintiffs have not 

disputed WC‘ Partnership or Mclrosc’s lack o r  aulhorily to supcrvisc the work. Accordingly, 

thcsc defendants cariiiol be liable iirider Lahor Law 200 or i n  negligelice. 

Both plaiiitifl’s and defeiidaiits rely on the depositioii testimony of tlic president of Vclcz, 

Aiidrcw Velez. He testified that, in .July 2002, Vclcz had a project ninnagcr on sitc “as needed,” 

whosc job was liiiiitcd to ensuring that the woi-k was being pdomied  to code (Aiidrcw Vclcz 

ERT, 211 38, 39). Vclcz liad lobur or live laborers on the job site that wcrc not involved i n  the 

~mloading oFthc concr-etc slabs (id. at 41 ). Velez also hac1 a site siipcriiitciidciit on sitc, who 

supervised h e  contractors, coordinated the trades, supervised safety procedures being used by 

subcontractors, and had tlic autlioijty to order subcontractors to stop work if hc observed unsafe 

condilions (id., at 41-43). However, no one from Velez was assigned to supervise or aid in tlic 

installation d llie concrete slabs (id. at 84). Nolably, Velez’s presicieiit testificd that “[t l l~c 

unloading of the plank was tlic responsibility oi’Oldcastlc. . . . Wc were watching lhem unload 

the truck making sure that cvciytliing was doiic safc-wise, but we weren’t supervising thcsc 

pcople” ( id.  a t  102). 

Gcncrxl supcrvisory authority is insufticicnt to consli tutc supervisory control; it must be 

dcnionstrated Ilia1 the contractor conlrolled how the irijury-producing work was p d o t - m d  

(Huglws v I’islinzrrn romtr. C‘orp., 40 AD3d 305, 306 [ 1st Dcpt 20071; 0 ’Sullivan v /D/ C‘onstt: 

C’o., I i i c . ,  28 AU3d 225, 226 [ 1st Dept], (!ffii 7 NY3d 805 [2006]). Monitoring and oversight of 

thc timing and qiiality of the work is insufficient lo impose liability under scction 200 (Ddrinizrr v 

C ~ Q  o f N w  Yo&, 308 AD2d 400 [ 1 sl Depl20031). And, a gencral duty to cnsiire compliance 
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with sai'ety regulations or the authority to stop work li>r safety reasons fails to raise a triable ssue 

of facl as to the requisite supervision aiici control (Smith v McClicv. ( h p . ,  22 AD3d 360, 37 [Ist 

Dept 2005J; Rci/(y v Newirwz Assnc., 303 AD2d 214, 221 [ ls t  Dept], Iv denied 100 NY2d 508 

I2003 1; Bi~icciizi v 1568 R r o t r t J ~ q ~  Assoc., 250 AD2d 406, 468-409 [ 1 st Dept 1 W S ]  j .  Here, the 

evidence indicatcs tha l  Vclez coordinated tradcs, supervised subcontractors' safety proccdures, 

and had tlic aiithority to stop subcontractors' work for sakly reascws. However, there is ti0 

evidence that Velez supei-vised how plaintift 'pcrfuore~ his w o k .  Indeed, plaintiff testi l i d  that 

he only received iiislructions from Oldcastle. Because there is 170 evidence that Velez had 

supervisory control, plaintii'lk' Jabor  Law (.j 200 and negligencc claims against it must be 

di sin i ss ed . 

Lcltlot- Law 6 241 (6)  

Labor Law $ 241 (6) imposes a nondelcgable duly or1 owners, contractors, and their 

agents lo ensure that construction, demolition, and excavation operations at coristruction sites are 

conducted so as to providc lor [he reasoilable and adcquate protection olconstniction workers 

(Rkzuto,  91 NY2d a1 350). The statutc is 1101 self-cxccuting, and tlic plainliff must plcacl and 

prove the violation of ; t i l  applicable Induslrial C'odc provision (ZinmLcr, 0 5  NY2d at 523; llurkliy 

v C ' d l 4 1 l l h i r i  C~i~iininrtrr r/m/ Prtpir(itoiy, - AD3d , 841 NYS2d 249, 256 [ 1 st Depl, Aug 16, 

2OO7] j. 'I Iic Industrial C'odc reylation must constitute a specific, positive command, rather tlian 

a reiteration orcomlnon-law salcty standards, and iniisl proximatuly cause the nccidcnt (Ross, 8 1 

NY2cl at 503 j. Fui-tlicr, lhe intciTrctatiun of an Iuclustrial C'odc provision and dctcrrninatioii as lo 

whether a parlicular coiidilion Mls within ils scopc are ibsues of law rbr the court (Mc.s.vinii v 
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Cily o f N w  Yodr, 300 AD2d 121, 123 [ 1 st Dcpt 20021). 

Initially, dcrcndaiits asscrt that this statute docs not apply to uriloadirig a tnick. By its 

tcniis, the slatiite applies to construction, dciiiolition, and excavation operations (Labor Law 5 

241 [6]). TTowever, the C‘ourl 0.f Appeals has held thiit the statute aiid regulations cnconipass any 

work “in connection with” or “in the context of construction, demolition and excavation” ( N n g ~ l  

17 D CC: R Reri l ly  C‘orp., 99 NY2d 98, 102-1 03 [2002]). Plainliff s unloading activitics wcrc an 

inlegal pnrt of tlic constnictioii operation at the site, considering that the coiicrctc slabs were 

bcing unloaded h i -  installation in the houses (.SLY Mirrrcry v Lnric.astet. Motot.sports, .J~is.., 27 

AD3d 1 193, 1 195 [4th Dept], lv r/e~ied 30 AD3d 11 15 [4th Dept 20061; ff Pctc~kin v City of 

N w  Y o d - ,  5 AD3d 052 [2d Depl], Zv c h i c ~ l  3 NY3cl 605 [2004] [plaintiff injured while 

uiiloading fencing panels from lruck did 1101 have scction 241 161 cause of action becaiisc pcllicls 

wcre being “slockpil[ed] hi- Iiitui-c use"]). Thus, plaintiff was engaged in a protcctcd activity a1 

tlic tirne of his iriLiury. 

Altliough scction 241 (6) applies to plaintiffs accident, only N Y C  Partnership and 

Velez’s liability arc at issue. Melrose has established that it  was not a statutory agent and thus 

caiinol be charged with lhe statutory chitics uiidcr scction 241 (6) ( ,we  Mordes v Spring 

S‘c(~]blditi~q, / / IC . ,  24 AD3d 42, 46-47 [ 1 st l k p t  2005 1 ) .  

Next, ciekndants argue that plaintiffs have failed lo plead any spccific or applicable 

Industrial Code provision. Plaintil.Ts allegc in tlicir veri fled bill of particulars that defendants 

violalccl h r  hiditstrial C‘ode provisions: 12 NYC’RR 23-1.5, 23-1.7, 23-1.1h aiid 23-1.21. 

Addilioiially, plainti TLs allege that clcl‘cndaiits viola(ec1 several rule:, mid rcgulations of the 

Occupational S a l t y  a i d  I-lcalth Adminislralion (OSHA) pertaiiiiiig to construction: 29 CFR 
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192h/1910; section 450 (a), cl sty. J n  opposiLion to dcfcndaiits’ motion, plainliffs also submit 311 

affidavit of a profcssional engineer, Danicl S. Hu~dell, P.E., in  which Iic oplnes that plaintiff was 

working on the funclional cyuivalenl of an iinguardcd iiiakcshiLi scaChld, and thal defendants 

thus violated sections 23-1.4 (b) (45), 23-1.7 (b), 23-1.15, 23-l . lh7 23-1 2 2  (c) aiid 23-5.1 (J) or 

the Industrial Code. Plaintiffs also rcquest leave lo amend heir  bill of particulars. 

L,eave to a~~ie i id  the bill olparliciilars to specify an Industrial C’odc violatioii is properly 

granted wlicre the plaintiff mnkcs a proper showing o l ‘ i m r i t  and where arneiidriieiil involves no 

iiew lactud allegations or lhcnries of liability, and caiiscs no prejudice to the dehclants (CPLK 

3025 [b]; nowd 1’ C’zp ofNew York, 40 AD3d 908, 01 1 I2d Dept 20071; Kdlu‘r- v Supnww l d u s .  

P w k ,  293 AD2d 5 13, 5 14 [2d Depl 20021; Noclzcll v Purk Avc.  HlilI fIoi4.s. Dcv. Fund Curp., 

271 AD2d 23 1 ,  232. [ 1 st Dept 2000l). Because plaintiffs do  not allegc any ricw f x t s ,  arid the 

court cannot discer-ri any prejudice to dcfciidants, thc coui? shall consider thcsc additional allcgcd 

viol at i oris i t i  dcc i (1 i 11 g tleknd an 1s ’ motion. 

12 N YC‘Hlt 23- 1 5 ,  23-1.4 (h) (4-5) crrid 0,YHA rcgiiluttons nrc itisi~fictcntly .vpcwfic 

12 N Y C R R  23-1.5, enlitlcd “General responsibility of e~iiployers,’~ outliries ail 

criiployer’s ge~ieral rcsponsihility for Iicnltli aiid sal‘ety i n  the woi kplace. Thus, this section set!, 

forlh a general standard of c;irc and is insufiiciciitly spccific to support a section 241 (6) claim 

(scc  ~ ’ w t j ~ ,  32 AD3d a1 733; h//rtdq v ( ; ah )  ’s C’onlr., l,l(’, 20 AD3d 5 13 [2d Dcpt 200S]; LSu/id v 

Y i - i b t w i  N. Axww L P., 20 AD3d 301, 302 [Is1 Dept 20051). Since section 23-1.4 (b) (45) 

nicrely defines the tcrm “scaflhld” fbr purposes o r  thc Industrial C‘odc, i t  also docs not provide a 

“specil ic, positive command” (Hoss, 8 1 N Y 2 d  at 503) .  
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OSHA regulations also do not provide a specific statutory duty which could result in 

defeendanls’ liability ( S C C  Khat1 v blariglri Moror- & Rnlfy Shop, I/ic., 27 A133d 526, 529 [2d Dcpt], 

f v  dixr~rissd 7 NY3d 864 [200G]). M o J - ~ o v ~ I - ,  given that OSTIA governs employe~-/e~~lployee 

rclationsliips, tioiie o r  the d&:ndants could have violated thcsc regulations because tlicy wcrc not 

pl ai i i  ti Cr s employer ( S C P  id. ) . 

12 NYC’RR 33-1.7, 23-1.1.5, 23-1.16, 23-l.21, 23-1.22 ( ~ 9 ,  nmi23-5.1 0) do not q p l v  

Sections 23-1.15 and 23-1.16 provide regulations Ibi- safety railings, safety bclts, 

hamcsses, tail lines, and lifelines. Tliesc regulations do not specify when any such devices are 

required. Thcrcforc, thcsc scctions do not apply because plaintiff was not providcd with any of 

tlicsc devices (scc c.g. P l i r r n p  v Wyuiriirig c‘uiirity, 298 AD2d S86, 887 [4th nept  20021 

[regulation did not apply to worker’s 4 %-foot fall from flalbed triick]; .SLJP ulso Dzierm 17 1800 

Hostori RrE., LLC’, 25 AD3d 336, 337 [ 1 sl Depl 20001; D ’Acuriti v New York C‘i@ School C’otislr 

AutJi., 300 RD2d 107, 108 [ 1 st Depl 20021). 

12 NYCILC 23-1.7 (b), cntitlcd “Falling liazards,” slates as hllows: 

Evcry liazardous opening inlo which a person may step or fa11 shall be guarded 
wilh ;I subslantial covcr Ihstcncd i n  plncc or by a safely railing constructed and 
instnllcd in compliance wilh this I’arl (rule). 

12 NYCRK 23-1.7 (b) (1)  (i). It 113s bccn held that “[tlhe sakty iTicasiircs requii-ed [by this 

regulation . . ..I all bcspcak ofprotections against fills Iron1 an elevated area to a lower area 

through openings large enough for a person to tlt” (Mc..ssi/rr-r, 300 AD2d at 123; set:’ d,w Afvii i  v 

Twinri E l c ~ .  Coritr., 257 An2d 421, 423 [2d Dcpl 200 I], hi clisrnissd 97 NY2d 749 [2002]). 

Becausc plainti11 did iiot fall into a hole or hazardous opening, this rcgiilalion cloes iiot apply to 
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these facts (.see r.g. Plump, 298 m2cl at 887 [regtilalion (lid not apply to worker’s 4 %foot MI 

from flatbed tnick]; SLY r ~ l ~ s o  Giirlow v CYii~pp(iquu Cent. S‘c.lioo1 Disl., 38 AD3d 712, 714 [2d 

Dept 20071; Soip/ia v C:’onihirslion E~ig’g ,  261 AD2d 91 1 ,  912 [4th Dept lO!N]), The remaining 

subdivisions or this regillation plainly do not apply 10 plaintill’s accident. 

Scction 23- I .2 I coriccrns “ladders and ladderways.” While this regulation is sufficiently 

specifjc ( S L Y  J id img  Liu v Smford 7bwcr C:btir~(~niitiiz~nz, Itic., 35 AD3d 378, 379 [2d Dept 

2006]), it docs iiot iiiandatc tlic use of ladders in pa~ticular situations, but oiily states how specific 

typcs of ladders, such as stepladders and extension ladders, arc to be used and constnictcd. 

Given that plaintillclid not usc n ladder in this case, this regulation is not relevant (sce ~ . g .  

Nortoil v .P(.wk P l ~ m  Owncr.r (.‘orp., 263 AD2d 53 1, 532 [2d Dcpt 19991 [elevalor repainiian’s 

fiill lrom staircase not covcrcd by regulation]). 

Finally, plailltlITs cite two regulations conccrning platforms. Scction 23- 1.22 (c) (2) 

requires that “[elvery plalfonti more tlian scvcii fcct above the groimti . . . shall be provicied with 

a safety railing constructed and instal1cd in compliance with this Part (nilc) OII all sides except 

for thosc used hi- loading and unloading. . , ,” Siniilarly, section 23-5.1 (j) provides that “all 

scall‘old platfornis . . . shall be provided with sakty railings conslriictecl and installed in 

coiiipliaiice with this Part (nilc)” (12 NYCIZR 23-5.1 [jl [ l ] ) .  Neither of these regulations 

applies bccausc plaintiff was not working 011 a platforin (SCC 1,zirkc~i.rr 17 Ljwzs(1dc Etlcrgv Ltrl. 

Parrtietship, 28 1 AD2d 884, 886 [4th Depl 200 I]). 

T n  siiiii, bccausc plaintiffs have failed to idci11i ly a spccific and applicnl>lc violation or the 

IndListriaI Chdc, their section 241 (6) claim is disniisscd. 
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Cunc.lti.sioii 

Accordingly, it is licrcby 

ORDERED that thc niotion (Mot. Seq. No. 005) by dcfcndaiits Andrcw Velez 

C 011 s t rii c 1 i on, I n c . d/b/a V cl cz 0 rg an i znt i o ti, N Y C Part n e rsh i p H o u si ng De v e lopm cri t F iiii d 

Company, h c . ,  aiid Melrose Place Housing C'orporatioii d/b/a Vclcz Equities LJSA, Inc. fbr  

suiiiniary judgIiient dismissing the arnenciecl complaint is granted to thc following extent: 

( 1 )  the 1,abor Law $ 5  200 and 241 (6) and common-law negligence causes of action 

(the first, second and Iourth causcs of action) are severed and dismissed as against 

cierendaiits Andrcw Vclcz Construction, lnc. d/b/a Vclcz Organization and NYC' 

P n rt 1 1 c rs 11 i p 1-1 011 s i 11 g Develop men t P 11 nd C u in p an y , 1 I 1 c . ; and 

the amended coiiiplaint is scvcrcd and dismissed as against defendant Melr-osc 

Place Housing Corporation d/b/a Velcz Equitics IJSA, hic. with costs and 

dishurscrncnts to dcfcndant ;is taxed by h e  Clei-k ol'tlic Courl, and the Cllcrk is 

(2) 

directed to enter judgnicnt i i i  favor of said defendant. 

Aiid it IS liii-thcr 

ORDERED that llie motioii (Mot. Scq. No. O M )  b y  plaintiffs George and Deborah 

Donaldson for partial suniinaryjudgrncnt on the issue oIliability on their Labor Law 

cause of aclion (thc tllird causc of action) is granled, insofir as asserted against dcfcndants 

Andrcw Vclc7 C'onstruction, Inc. d/b/a V c l c ~  Organimtion and NYC' l'artiicrsliip Housing 

L)evclopmcnt Fund Company, Inc.; and i t  i s  liii-tlicr 

240 ( 1 )  
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ORDERED that the remainder of the action shall conlinue. 

ENTER: 
--.. -- 

J /,/,9A -( ,' 
.- 

(.,/ / -  . -  
/ Hon. Carol Robinson Edmcnd, J.S.C. 
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