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Plaintiff, 

-against- 

170 EAST END AVENUE L L C . ,  

Defendant. 
X ______________________lll _ _ _ - _ _ - _ _  

T o l u b ,  J. : 

This is an action to recover damages 

Ind,&x No.; 1 0 7 2 9 3 / 0 5  
Motion S e q .  0 0 2  

"Rk 
s u s t a i n e d  by Qorker 

when he f e l l  f rom a ladder while working at a construction site. 

Plaintiff Vasyl Ivanov moves, pursuant to CPLR 3212, f o r  summary 

judgment on the issue of l i a b i l i t y  u n d e r  Labor Law § 240(1). 

Defendant-Owner 170 East End Avenue LLC.  ("170 E a s t  End") cross- 

moves, pursuant to CPLR 3212, for summary judgment dismissing 

p l a i n t i f f ' s  common-law negligence and Labor Law 5 2 0 0  claims. 

BACKGROUND 

On the morning of h i s  accident, plaintiff was employed by 

Bedrock Contracting Inc. (Bedrock) as a b u r n e r .  Defendant, who 

had hired Bedrock for certain demolition work, owned t h e  building 

where p l a i n t i f f ' s  acc ident  took p lace .  P l a i n t i f f  t e s t i f i e d  t h a t ,  

a t  t h e  t i m e  of h i s  acc iden t ,  h e  was in the p r o c e s s  of demolishing 

a drop ceiling supporting structure w i t h  a gas  blow torch on  the 

t h i r d  f l o o r  of the building. 

In o r d e r  to perform his task, plaintiff was standing on a n  

A-frame l adder  w h i c h  was n o t  tied off o r  s e c u r e d ,  t h o u g h  it was 
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in i t s  fi 11 opened p o s i t i o n  and standing on a level, clean a r e a .  

P l a i n t i f f  also stated t h a t  he had inspected t h e  eight-to-ten-foot 

high l adde r  p r i o r  to u s i n g  it and found it to be i n  good work ing  

order and not defective i n  any way. 

necessary f o r  plaintiff to routinely move u p  and down t h e  l a d d e r .  

In fact, plaintiff had climbed up and down the ladder, which had 

been supplied t o  him by Bedrock, several times in the half hour 

During  h i s  work, it was 

b e f o r e  h i s  accident. 

P l a i n t i f f  explained t h a t  the ceiling o f  the room where he 

was w o r k i n g  was almost two stories high and  approximately e i g h t  

f e e t  above h i s  head as he stood approximately s i x  feet up on one  

of the ladder's r u n g s .  Plaintiff's blow torch was able to reach 

the drop ceiling hardware because it was s i x  f e e t  l o n g .  

plaintiff was s t a n d i n g  s t r a i g h t  up w i t h  h i s  elbows propped on t h e  

top of t h e  l a d d e r  and w h i l e  l o o k i n g  upwards t oward  the hangers 

which were holding up t h e  ceiling t h a t  h e  was in the process of 

cutting, a two-inch by five-or six-foot long p i e c e  of p i p e  

dropped from the ceiling, swiping  plaintiff and t h e n  s t r i k i n g  t h e  

side of  t h e  l a d d e r ,  causing t h e  l adde r  t o  t i p  ove r  to the right 

and plaintiff to fall to the ground and become i n j u r e d .  

As 

Plaintiff m a i n t a i n e d  that he d i d  not see the see t h e  pipe 

until it was falling. 

how the p i p e  originally came to be resting in the c e i l i n g ,  

it was possible that it was e i t h e r  l e f t  there b y  d e m o l i t i o n  

P l a i n t i f f  stated that he was not sure of 

t h o u g h  
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workers  o r  "sitting t h e r e  s i n c e  t h e  time the building was built" 

(Notice of Motion, Ex, 2 ,  Ivanov Deposition, at 7 3 ) .  In 

addition, p l a i n t i f f  stated t h a t  the p i p e  was not a t t a c h e d  t o  

a n y t h i n g  at the time that it fell, and it was not a p i p e  t h a t  had  

been c u t  by plaintiff. 

Plaintiff t e s t i f i e d  that, as he had been working by himself, 

no one witnessed his accident. Plaintiff a l s o  noted t h a t  h e  had 

not requested an assistant on the day of his a c c i d e n t ,  

sometimes he had been given one. 

on the third f l o o r ,  plaintiff had taken down ceilings on other 

f l o o r s  without any  incidents or problems. 

t h o u g h  

In addition, p r i o r  to w o r k i n g  

Carl Trop ( T r o p ) ,  managing d i r e c t o r  of a holding company 

c a l l e d  Garden Homes, testified t h a t  defendant was one of  the 

entities under the Garden Homes umbrella and that Garden Homes is 

"a c o n v e n i e n t  summation of about 1,000 d i f f e r e n t  e n t i t i e s ,  mostly 

limited liability corporations" which acquiresI manages and 

leases p r o p e r t i e s  f o r  its owner (Notice of Motion, Ex. 2, Trop 

Deposition, at 5 ) .  Trop stated that defendant did not supervise 

Bedrock's work o r  dictate to it how to c a r r y  out t h e  demolition 

of the building. 

DISCUSSION 

'"The proponent  of a summary judgment  motion must m a k e  a 

prima f a c i e  showing of entitlement to judgment a s  a m a t t e r  o f  

law, tendering sufficient evidence to eliminate a n y  material 
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185-186 [l't Dept 20061,  quoting FJ i nea rad  v NYU Medical Centex, 

6 4  NY2d 851,  853 [ 1 9 8 5 ] ) .  The b u r d e n  then s h i f t s  to the motion's 

opponent  to "present evidentiary f a c t s  in admissible form 

sufficient to raise a genuine, t r i a b l e  issue of fact" (Mazurek v 

Metropolitan Museum of Art, 2 7  AD3d 227 ,  2 2 8  [lat Dept 20061;  

Zuckerman v Citv 0 f NY, 49 NY2d 557,  562  [ 1 9 8 0 ] ;  DeRosa v C i t v  of  

New York, 30 A D 3 d  323,  3 2 5  [lSt Dept 2006J). If t h e r e  is any 

doub t  as to the existence of a t r i a b l e  f a c t ,  the motion f o r  

summary judgment must be denied (PaCuba E X t K U  ders v C e ~ w Q g  I 46 

NY2d 223,  231 [ 1 9 7 8 ] ;  Er os srn a n v AmaIsamated Housing Cor13 ., 2 9 8  

A D 2 d  2 2 4 ,  2 2 6  [13t Dept 2 0 0 2 1 ) .  

LABOR LAW 5 2 4 0  (1) 

Labor Law § 2 4 0  (l), a190 known as t h e  S c a f f o l d  Law (Byan v 

Norse Diesel, 98 A D 2 d  615,  615 [ Is t  Dept 1983]), p r o v i d e s ,  in 

relevant part: 

All contractors and owners and t h e i r  agents 
. . .  in the e r e c t i o n ,  demolition, r e p a i r i n g ,  
altering, painting, cleaning or pointing of a 
building or s t r u c t u r e  shall furnish or erect, 
or cause to be furnished or erec ted  f o r  the 
performance of such l a b o r ,  s c a f f o l d i n g ,  
hoists, s t a y s ,  ladders, slings, h a n g e r s ,  
b locks ,  p u l l e y s ,  braces,  i r o n s ,  ropes,  and 
other devices which shall be so constructed, 
placed and ope ra t ed  a s  to give proper  
p r o t e c t i o n  to a person  s o  employed. 

" 'Labor  Law 5 2 4 0  (1) was designed to preven t  t h o s e  t y p e s  of  

accidents in which the s c a f f o l d  . . .  o r  o t h e r  p r o t e c t i v e  device 
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proved i n a d e q u a t e  to shield t h e  i n j u r e d  worker f rom ha rm d i r e c t l y  

flowing from the application of  t h e  force of g r a v i t y  to an object 

o r  person"' ( J o h n  v Baha r e s t a n i  , 2 8 1  A D 2 d  114, 118 [lSt Dept 

20011, quoting Ross  v Cur t i s - p a h e r  Hv d r o - E l e c t r i G  C Q . ,  

494, 5 0 1  [1993]). The S c a f f o l d  Law does n o t  a p p l y  merely because 

81 NY2d 

w o r k  is performed at elevated heights, but a l s o  applies where t h e  

work i t s e l f  involves r i s k s  related to differences i n  elevation 

( B i n e t t i  v MK We st Stree t CQ. ,  2 3 9  A D 2 d  2 1 4 ,  2 1 4 - 2 1 5  [lat Dept 

1 9 9 7 1 ;  see RQSS, 81 NY2d at 500-5011). 

To prevail on a section 2 4 0  (1) claim, t h e  p l a i n t i f f  m u s t  

show that the s t a t u t e  was violated and t h a t  t h i s  violation was a 

proximate cause of the plaintiff's i n j u r i e s  ( B l a k e  v Neiqhborhon d 

H~usinq S ervjces  o f  N e w  Yor k C i t v ,  1 NY3d 2 8 0 ,  2 8 7  [ 2 0 0 3 ] ;  Felker  

v Corn ina  In c. ,  9 0  NY2d 219, 224-225  [ 1 9 9 7 ] ;  T O ~ X : ~ $  v MonrRe 

Cslleag, 12 A D 3 d  261 ,  2 6 2  [13t Dept 2 0 0 4 1 ) .  

I n i t i a l l y ,  it s h o u l d  be noted t h a t ,  a s  owner o f  t h e  premises 

where plaintiff was i n j u r e d ,  defendant would be liable f o r  a n y  

violation of Labor Law 5 240 (1) that proximately caused 

plaintiff's i n j u r i e s .  

In the instant case, plaintiff does not assert that the 

ladder a t  issue was defective, nor does h e  r e l y  on a "falling 

object" theory of liability, but rather alleges t h a t  defendant's 

f a i l u r e  t o  p r o p e r l y  secure t h e  ladder or to p r o v i d e  a s a f e t y  

device led to his i n j u r i e s  caused when the ladder fell to its 
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side 8 AD3d 173 ,  

1 7 4  [lBt Dept 2004]), To this e f f e c t ,  plaintiff asserts t h a t ,  as 

(a also mntal vo v J, Fetrocelli C o n s  tr LI c t L  'on, 

the ladder was inadequately secured s o  as t o  p r o t e c t  h i m  w h i l e  

subject to an elevation-related r i s k ,  and as no o t h e r  s a f e t y  

devices were provided to h i m ,  defendant  is liable for h i s  

i n j u r i e s  u n d e r  Labor Law § 2 4 0  (1). 

Here, as it i s  uncontradicted t h a t  p l a i n t i f f  was i n j u r e d  due  

t o  t h e  failure of defendant t o  provide  adequate  s a f e t y  devices  t o  

secure t h e  l a d d e r  on which he was working, and s i n c e  the r i s k  of 

f a l l i n g  is one covered by the s t a t u t e ,  plaintiff has established 

a v i o l a t i o n  of Labor Law 5 2 4 0  (1). "'Where a ladder is o f f e r e d  

as a work-site s a f e t y  device, it must be sufficient to provide 

proper p r o t e c t i o n .  It is well settled that [ t h e ]  f a i l u r e  to 

p r o p e r l y  secure a ladder, to i n s u r e  that it remain s t a b l e  and 

erect while b e i n g  used, constitutes a violation of Labor L a w  5 

2 4 0  (1)"' (Montalvo, 8 A D 3 d  a t  174 [where p l a i n t i f f  was i n j u r e d  

as a result of u n s t e a d y  ladder, plaintiff d i d  not need to show 

that l adder  was defective f o r  t h e  purposes of  liability u n d e r  

Labor Law 5 2 4 0  (l), only that adequate s a f e t y  devices t o  p r e v e n t  

t h e  ladder from slipping or to p r o t e c t  the p l a i n t i f f  from f a l l i n g  

were absent], quoting K i i a k  v 3 3 0  M a b  'Son A V e P  ue C o r D , ,  2 5 1  AD2d 

1 5 2 ,  153 [lst Dept 1 9 9 8 1 ;  slein v C i t v  af  N ew Yor k_, 8 9  NY2d 833,  

835 119961;  P e r a l t a  v American TeieDh one and T e l e q r a p h  C o . ,  2 9  

AD3d 493, 494 [l't Dept 20061 [ u n r e f u t e d  evidence that t h e  
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unsecured ladder moved, combined w i t h  evidence that no other 

s a f e t y  devices were provided ,  warranted a finding t h a t  t h e  owners 

were liable under Labor Law § 2 4 0  (l)]; Chl.iiD v 43rd s t r e e t -  

Second Avenue Co rp. 18 AD3d 598 ,  5 9 8  [2d Dept 2 0 0 5 ] ) .  

Nor does the fact that the ladder was caused  to t i p  o v e r  by 

the falling p i p e  eliminate negligence on t h e  p a r t  of t h e  

d e f e n d a n t  as a proximate cause of p l a i n t i f f ' s  accident, as a p i p e  

f a l l i n g  from a ceiling during a demolition a c t i v i t y  i s  not " s u c h  

a n  extraordinary event as to constitute a superceding cause" 

(MontalvQ, 8 AD3d a t  1 7 5  [fact that accident was caused by 

falling casing that plaintiff was holding did n o t  eliminate 

general contractor's negligence i n  p r o v i d i n g  s a f e t y  device as 

proximate cause of plaintiff's acc ident  since s t r i k i n g  of ladder 

by falling ob jec t  was not such an e x t r a o r d i n a r y  event a s  t o  

c o n s t i t u t e  superceding cause] ;  Rivera v Dafn a Construction C o . ,  

m, 27  A D 3 d  5 4 5 ,  5 4 5  [26 Dept 2 0 0 6 1  [plaintiff entitled t o  

summary judgment on his Labor Law § 2 4 0  (1) cause of action where 

no safety devices were provided to p l a i n t i f f  w h i c h  might have 

prevented h i s  accident caused when a l a r g e  p o r t i o n  of  the ceiling 

he w a s  demolishing collapsed, causing t h e  unsecured ladder he was 

standing on to become unsteady]; Dunn v CQnsolidated E d i s Q n  C o ,  

of New York, 272 A D 2 d  1 2 9 ,  1 2 9  [lst  Dept 2 0 0 0 1  [ l a d d e r  u s e d  by 

plaintiff was not an adequate safety device f o r  the task 

plaintiff had been directed to perform, which entailed removing 
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heavy p i p e  components at a significant elevation]; Spauldins V 

pletropol itan L i f e  Ins. Co,  , 2 7 1  A D 2 d  316, 316 [ lSt  Dept 20001 

[ladder used by plaintiff inadequate  to protect him from the 

f o r e s e e a b l e  elevation-related risk of the work in which he was 

engaged]; Vasnuez v Chase Manhattan pan k, N.A., 2 6 6  AD2d 3, 4 

[la, Dept 1 9 9 9 1  [where a n  air conditioning duct f e l l  on t h e  

scaffold on which p l a i n t i f f s  were w o r k i n g  removing asbestos, 

Court n o t e d  t h a t  "[gliven the n a t u r e  of t h e  w o r k ,  an  ob jec t  

falling from t h e  ceiling cannot possibly be viewed as an  

extraordinary event"] ; Qu iplan v E a s t e r n  Ref rac  tories Go. , 2 1 7  

AD2d 819 [3d Dept 19951  

ladder without any protection was a violation of Labor Law 5 240 

(11, Court n o t e d  that it was a fo re seeab le  risk t h a t  a 

stepladder, placed in the midst of defendant's warehouse 

operation, could be knocked over by machinery and material 

involved in the warehouse operation. In addition, "[tlhe f a c t  

that the material which struck the l adde r  f e l l  f o r  a n  unknown 

reason does not constitute such an extraordinary event as to 

[in finding that t h e  placement of  t h e  

create a supervening c a u s e " ] ) .  

In s u p p o r t  of its motion to dismiss plaintiff's Labor Law § 

2 4 0  (1) claim against it, defendant argues that, as plaintiff 

f a i l e d  to p r o p e r l y  secure the ladder by a s k i n g  for an assistant 

to h o l d  it, o r  by utilizing a s a f e t y  harness, plaintiff was the 

sole proximate cause o f  his i n j u r i e s .  As such, defendant  is n o t  
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l i a b l e  f o r  plaintiff's injuries under the Labor Law statute. 

Where plaintiff's own a c t i o n s  are the sole proximate cause 

o f  t h e  accident, t h e r e  can be n o  liability under Labor Law § 2 4 0  

(1) (= po bi ~ S Q P  v East rvI edic d 3, C e n t e r ,  J l  P ,  6 NY3d 550 ,  5 5 4  

[ 2 0 0 6 ]  [plaintiff's own negligent actions in choosing a ladder he  

knew was t o o  s h o r t  f o r  the work t o  be accomplished, and then 

standing on the ladder's t o p  cap i n  o rder  to r e a c h  the work, 

were, as a matter of  law, the sole proximate cause of  his 

i n j u r i e s ] ;  Montaomerv v Fe d a r a l  Express Corp., 4 NY3d 8 0 5 ,  806 

[ 2 0 0 5 ] ;  Cahill v T r i b o r a u q h  Bridcra and Tunnel Authoritv , 4 N Y 3 d  

35, 39 [2004][where a n  employer h a s  made available adequate 

s a f e t y  devices  and a n  employee h a s  been instructed t o  u s e  them, 

the employee may not recover u n d e r  Labor Law 5 240 (1) f o r  

i n j u r i e s  caused solely by his v i o l a t i o n  of t h o s e  instructions]). 

However, where "the owner or c o n t r a c t o r  f a i l s  to provide 

adequate  s a f e t y  devices  to p r o t e c t  workers from elevation-related 

i n j u r i e s  and that failure is a cause of plaintiff's i n j u r y ,  the 

negligence, if any, of t h e  i n j u r e d  worker is of  no consequence 

[ i n t e r n a l  quotation marks and citations omitted]" (Tavarez V 

Weissman, 297 A D Z d  245, 2 4 7  [l" Dept 20021). In such a case, 

comparative f a u l t  i s  n o t  a defense  to a Labor Law 5 2 4 0  (1) cause 

of action because the statute imposes a b s o l u t e  liability once a 

violation is shown ( B l a n d  v Manocheriaq , 6 6  NY2d 452, 4 6 0  [1985]; 

Lopez; v Melidis, 3 1  AD3d 351, 351 [lSt Dept 20061 ;  F e r a l  ta, 2 9  
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AD3d at 494 [ u n r e f u t e d  evidence t h a t  the unsecured ladder moved, 

combined w i t h  evidence t h a t  no  o t h e r  s a f e t y  devices were p r o v i d e d  

to plaintiff, warranted a finding that the owners were absolutely 

liable under  Labor Law § 2 4 0  (l), notwithstanding claims of  

comparative negligence or unsupported claims that plaintiff's 

c o n d u c t  was the sole proximate cause of h e r  i n j u r i e s ] ) .  

Here, t h e  fact that defendant's actions or omissions were a 

proximate cause of  plaintiff's i n j u r i e s  is established as  a 

matter of law by the undisputed fact that, while sub jec t ed  to an  

elevation-related r i s k ,  plaintiff f e l l  as a result of an 

unsecured ladder ( see  Ranieri v Hol t C  o n z t r u  ction Cc, rp,, 3 3  AD3d 

425 ,  4 2 5  [lot Dept 2 0 0 6 1  [Court found that failure to s u p p l y  

p l a i n t i f f  w i t h  a properly secured l adde r  or a n y  s a f e t y  devices 

was a proximate cause of his f a l l ,  and there was no reasonable 

view of the evidence to support defendants' contention that 

p l a i n t i f f  was the sole proximate cause of his i n j u r i e s ] ;  &r eto v 

3 7 6  St. Joh ns Condominium, 1 5  AD3d 454, 455  [2d  Dept 2 0 0 5 1  [since 

it was uncontested that the p l a i n t i f f  f e l l  from a n  u n s e c u r e d  

l adde r  which slipped o u t  from underneath him, the C o u r t  p r o p e r l y  

de te rmined  that t h e  plaintiff was e n t i t l e d  to summary judgment on 

the issue of liability on his cause of action to recover damages 

for v i o l a t i o n  of  Labor Law 5 2 4 0  ( l ) ] ;  $am uel v S imone 

Dave1 opment Go,  , 13 A D 3 d  112, 113 [lgt Dept 20041 [defendant's 

f a i l u r e  to provide a properly secured  ladder o r  any  s a f e t y  
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plaintiff's alleged drug  u s e  could n o t  be the s o l e  proximate 

cause of his i n j u r i e s ] ;  Torres, 12 AD3d at 2 6 2  [Court n o t e d  t h a t  

d e v i c e s  were available and t h a t  they were expec ted  to use them, 

the plaintiffs nevertheless and f o r  no good reason c h o s e  n o t  to 

do so.  

Here, there i s  no evidence i n  t h e  record t o  i n d i c a t e  that 

p l a i n t i f f  was given any spec i f i c  instruction that he shou ld  
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his range of motion and movement, there was nothing to secure it 

to, and it was n o t  necessary f o r  work performed only six feet 

above t h e  g r o u n d .  In addition, at general s a f e t y  meetings run by 

his foreman, plaintiff was t o l d  t h a t ,  as a rule, s a f e t y  harnesses 

were n o t  used on l a d d e r s .  F u r t h e r ,  no one  offered plaintiff a 

safety harness before he went up on the l a d d e r  on t h e  day of h i s  

accident or t o l d  him that he must wear one. 

Thus, this is n o t  a case of a r e c a l c i t r a n t  worker, wherein a 

plaintiff was s p e c i f i c a l l y  i n s t r u c t e d  t o  use a s a f e t y  device and 

refused to do so (see 0 1 s e w s k i  v Park Terr aCe G a r d p L  s ,  306 A D 2 d  

1 2 8 ,  1 2 8 - 1 2 9  [lSt Dept 20031;  pePalm a v MeLroRo l i t a p  

TranspQrt a t i o n  Autb. , 304 AD2d 461, 4 6 1  [lSt Dept 20031 [ C o u r t  

rejected a r e c a l c i t r a n t  worke r  defense where there was no 

evidence that plaintiff's decedent had refused to use a s a f e t y  

harness, and the fact that s a f e t y  harnesses may have been 

available at the work site was i n s u f f i c i e n t  t o  allow defendants 

to escape Labor Law § 2 4 0  (1) liability] ; Nor risQn v C i t y  o f  New 

York, 306 AD2d 86 ,  8 7  [lst Dept 20031;  C r e s m a  d ,  Inc , ,  294 

AD2d 145, 147 [13t Dept 20021;  Sananqo v 200 E a s t  1 6 t h  Street 

Housinq CorporatiQq, 290 AD2d 228, 2 2 8 - 2 2 9  [13t Dept 20021 ) .  

In addition, the f a c t  t h a t  plaintiff may have been the sole 

witness to h i s  accident does n o t  preclude summary judgment on h i s  

beha l f  (see Rivera, 2 7  AD3d at 545 ;  Pe r rone  v Tishrnan SP ever 

Fropert  ies, L , P . ,  13 AD3d 146, 147 [ Id t  Dept 2 0 0 4 1 ) .  T h u s ,  
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plaintiff is entitled to summary judgment in his f a v o r  on h i s  

Labor Law S 240 (1) c la im a s  against d e f e n d a n t .  

00 CLFIMS COMMON-LAW NEGLIGFL'JCE AND LAB OR LAW S 2 

Defendant  cross-moves f o r  summary judgment dismissing 

plaintiff's common-law negligence and Labor L a w  § 200  claims 

a g a i n s t  i t .  Labor Law 5 2 0 0  is a "'codification of the common- 

law duty imposed upon a n  owner o r  g e n e r a l  contractor t o  p r o v i d e  

c o n s t r u c t i o n  s i t e  workers with a s a f e  p l ace  to work' 

omitted]'' (Cruz v T oscano, 2 6 9  A D 2 d  1 2 2 ,  122 [lSt Dept 20001;  se 
[citation 

g l s o  Russin v Louis N,  P icCianQ c $9 n, 54 NY2d 311, 3 1 7  [1981]). 

Labor Law § 200  (1) s t a t e s ,  i n  p e r t i n e n t  p a r t ,  as follows: 

"1. All places to which this c h a p t e r  a p p l i e s  shall be 
so constructed, equipped,  ar ranged ,  ope ra t ed  and  
conducted as to provide reasonable and a d e q u a t e  
protection t o  the lives, h e a l t h  and s a f e t y  of a l l  
persons employed t h e r e i n  or lawfully frequenting s u c h  
places. All m a c h i n e r y ,  equipment, and d e v i c e s  in s u c h  
p laces  shall be so placed,  operated, guarded ,  and 
lighted as to p r o v i d e  reasonable and adequa te  
protection to all such persons." 

As discussed previously, p l a i n t i f f  was demolishing a ceiling 

when a p i p e  dropped and hit the l a d d e r  he w a s  standing on, 

c a u s i n g  it to t i p  ove r  and  p l a i n t i f f  t o  fall and sustain i n j u r y .  

Although t h e  parties in this case discuss the issue of 

supervision, or: l a c k  thereof, on the p a r t  of d e f e n d a n t ,  t h a t  

s t anda rd  applies in Labor Law S 200  cases w h i c h  involve i n j u r i e s  

r e s u l t i n g  from the means and methods of the w o r k .  However, in 

this case, plaintiff's i n j u r i e s  arose from an  unsafe  condition 
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present at t h e  construction s i t e .  In such a case,  the proponen t  

of a Labor Law S 200 claim must demonstrate that the defendant 

created or had actual or constructive n o t i c e  o f  t h e  allegedly 

u n s a f e  condition that caused the accident ( B u m  hv v Columbia 

university, 4 A D 3 d  200 ,  202 [lBt Dept 2 0 0 4 1 ) .  

Here, plaintiff maintained that he d i d  not see t h e  see the 

p i p e  until he and the ladder were in the process of f a l l i n g  ove r .  

P l a i n t i f f  s t a t e d  that he was not s u r e  of how the p i p e  originally 

came to be resting in the ceiling, though it was possible t h a t  it 

was either left t h e r e  by demolition workers or "sitting there 

s i n c e  the time the building was built" (Notice of Motion, E x .  2, 

Ivanov  Deposition, a t  7 3 ) .  In addition, plaintiff s t a t e d  t h a t  

the p i p e  was not attached to a n y t h i n g  at t h e  time t h a t  it f e l l ,  

and  it was n o t  a p i p e  t h a t  had been c u t  b y  p l a i n t i f f .  

Thus, there is no evidence in the record to indicate that 

anyone knew how the p i p e  came to be i n  t h e  ceiling or how long it 

had been there. A s  plaintiff h a s  not established that d e f e n d a n t  

created or had a c t u a l  or constructive notice of the u n s a f e  

condition t h a t  c a u s e d  plaintiff's accident in this case, 

defendant is entitled to summary judgment dismissing p l a i n t i f f ' s  

Common-law negligence and Labor Law § 2 0 0  claims. 

Accordingly, it is 

ORDERED that plaintiff's motion f o r  summary judgment on t h e  

issue of liability under  Labor L a w  S240 is g r a n t e d ;  and it is 
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I j 7 J o  
DATED: 

ENTER : 

Hon. Walter 

1s 
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