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SUPREME COURT OF ?'HE STATE OF NEW YORK 
COUNTY OF NEW YOKK : IAS PART 15 

Petitioner, 

Pursuant to Article 75 of the CPLK 
For Cnnfirmation of LUI Arbitration 
Award and Judgment 

Index No. 109 180107 

Petitioner moves for a judgment confirming an arbitration 

award (the " A w a r d )  pursuant to C P L R  7510 and directing judgment 

to be e n t e r e d  t h e r e o n  p u r s u a n t  to CPLR 7514. 

Respondents R. C. D o l n e r  Inc. ("Dolner I n c . " )  and RCDolner 

T,LC ( " D o l n e r  LLC") cross-move f o r  a judgment amending or vacating 

t.he Award. 

The underlying arbitration was b r o u g h t  by petitioner based 

on allegedly defective construction w o r k  by Dolner Inc. On 

December 8 ,  1997 petitioner ( t h r o u g h  its m a n a g i n g  member ABEJ 

LLC), a s  owner ,  and D o l n c r  I n c . ,  a s  t h e  g e n e r a l  contractor, 

entered i n r . o  a Standard Form of Agreement between Owner and  

C o n t r a c t o r  ( t h e  " C o n t r a c t " )  for a l l  of the construction work to 

be performed in c o n n e c t i o n  with t h e  conversion of  285 Lafayette 
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Street, New Yurk, New York from a manufacturing/commercial 

b u i l d i n g  to a residential condominium. A f t e r  construction was 

completed petitioner and individual unit owners discovered l e a k s  

and cracked morl.al- a n d  b r i c k s .  On or about June 2 7 ,  2004 

petitioner a n d  the Condominium's Board of Managers on the one 

h a n d  and  Dolner I n c .  on t h e  other entered into a Settlement 

Agreement p u r s u a n t  to w h i c h  Do lne r  I n c .  agreed t o  c o r r e c t  t h e  

problems. According to petitioner, it f a i l e d  to do so. On 

November 1 0 ,  2 0 0 5  p e t i t i o n e r  commenced the underlying arbitration 

p r o c e e d i n g  b y  filing a Notice of Claim with JAMS End Dispute 

a l l e g i n g  t h a t  Dolner Inc. did n o t  fulfill i.ts obligations under 

t h e  Contract a n d  Sett lement.  Agreement. The response to the 

Notice was served by Dolner I.,T,C. E i g h t  months t h e r e a f t e r ,  

s h o r t 1 . y  b e f o r e  t h c  h e a r i n g ,  an amended r e sponse  substituting 

Dolner Inc. for Dol.ncr LLC was s e r v e d .  At the h e a r i n g  and  in its 

p o s t - h e a r i n g  b r i e f  petitioner a rqued  that a & f a c t o  merger of 

Uolner I n c .  into Dolner LLC h a d  o c c u r r e d .  The Dolner respondents 

opposed this argument. On May 8 ,  2 0 0 7  t h e  a r b i t r a t o r ,  Michael 

Younq, issued a Partial F i n a l  Award a n d  Statement of  R e a s o n s  in 

w h i c h  h e  made the following f i n d i n g s :  petitioner had  no viable 

claims a g a i n s t  L i b e r t y  Mutual; a de f d c t o  merger between Dolne r  

I n c .  and  D c l l r i e r  LLC had occurred; Dolner LLC was responsible for 

the claims a s s e r t e d  by petitioner a g a i n s t  Dolner  Inc.; and, 

petitioner h a d  standing by virtue of being a signatory on the 
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C o n t r a c t  a n d  Settlement Agreement ( see  petition, e x h i b i t  A ,  

s e c o n d  d o c u m e 3 t ) .  On June  11, 2007 the a r b i t r a t o r  issued a Jj'irlal 

Award i r - i  which. he  incorporated t h e  P a r t i a l  F i n a l  Award and 

awarded  petitioner $ 2 ,  428,909.47 (A. , f i r s t  document). 

By l e t t e r  d a t e d  J u l y  9, 2007, 28 d a y s  a f t e r  the F i n a l  Award, the 

I l O l ~ ~ e r  respondents requested the arbitrator to reconsider  his 

findings t h a t  Petitioner had  standing and that a de facto merger 

had o c c u r r e d  ( s e e  F a r k a s  affirmation, e x h i b i t  E). By e-mail 

d a t e d  July 17, 2007 the arbitrator r e j ec t ed  respondents' request 

a s  untimely b u t  i n v i t e d  them t o  address the timeliness issue 

(id., exhibit> E ' ) .  The Do lne r  respondents addressed the 

timeliness issue by letter d a t e d  J u l y  24, 2007 (u, ,  e x h i b i t  G ) .  

The arbitrator r e sponded  b y  e-mail d a t e d  J u l y  27, 200.7 that he n o  

longer had j u r i s d i c t i o n  "particularly when said motion 

9 l e t t e r ]  

Award" (d., exhibit H). 

[the Ju1.y 

was filed twenty-eight d a y s  after issuance of the F i n a l  

Petitioner has now moved to confirm the Award and t h e  Dolner 

respondents h a v e  cross-moved to vacate the Award. 

m a k e  the f o l l o w i n g  arguments: 

a u z h o r i t y  by issuing an award a g a i n s t  D o l n e r  LLC because  it was 

not. a party to the Contract w h i c h  c o n t a i n e d  t h e  a r b i t r a t i o n  

prcvision; t h e  issue of w h e t h e r  there was a facto merger 

between Dolner lnc. and  D o l n e r  LLC i s  n o t  a "controversy, 

o r  dispute arising out of or related to t h e  Contract o r  b r e a c h  

Respondents 

t h e  a r b i t r a t o r  exceeded his 

claim 
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t.hat w e r e  asserted against n o l n e r  Inc. 

The J a w  i s  well settled that a n  a r b i t r a t o r ‘ s  power is 

o r d i n a r i l y  plenary and an a r - b i t r a t i o n  award will not be disturbed 

LlrlleSS lt i S  totally irrational, violative of strong public 

policy or exceeds a specifically enumerated l i m i t a t i o n  on his 

power (see Mat-ter ot Silverman [Benmor Coats], 61 N Y 2 d  299, 3 0 8  

:1984]). “iic may do j u s t i c e  as h e  s e e s  it, a p p l y i n g  his awn 

sense Of l a w  and e q u i t y  to the f a c t s  as he f i n d s  them L o  be a n d  

m a k i n g  an award reflecting the spirit rather than t h e  letter of 

t h e  aqreement . . . ‘ f  ( & ) .  The t h r u s t  o f  respondents‘ argument is 

that the a r b i t r a t - o r  exceeded h i s  power b y  determining that a & 

facto merger between Dolne r  Inc. and Dolner LLC occurred  and that 

Dolncr LT,C was r c s p o n s i b l  e for claims asserted a g a i . n s t  Dolner 

1 2 ~ : ~  

arbitration proceedinq and d i s c u s s e d  b y  t h e  arbitrator i n  t h e  

P a r t i a l  Final Award and Statement of Reasons  ( s e e  petition, 

exhibit A [ second  documer l t ]  pp7-E) .  

stranqer t o  the  p r o c e e d i . n g .  

‘The merger issue was addressed by both sides in the 

Dolner LLC was not a 

It filed the response to 
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petitioner'> Notice of C 1 , a h .  Its p r e s i d e n t ,  who is a190 the 

president of 3olner lnc., testified during t h e  course o f  t h e  

a r b i t r a t i o n .  i l o l n e r  Inc. a n d  Dolner LLC a r e  b o t h  represented b y  

t h c  same law f i r m  i n  t h i s  p r o c c e d i n g  a n d  presumably were 

represented  by the same law firm in the arbitration proceeding 

where D o l n e r  1 ,LC s o u g h t  to avoid liability for claims asserted 

against D o l n e r  lnc. A party who p a r t i c i p a t e d  in the arbitration 

cannot l a t e r  seek to v a c a t e  t h e  award on t h e  ground that the 

agreement to arbitrate was i n v a l i d  (see Matter of Meisels v m, 
79 NY2d 426, 538 119921 ) - The a r b i t r a t o r ' s  determination ( w h i c h  

wit!: t h e  court a g r e e s )  t h a t  a merqer o c c u r r e d  is well w i t h i n  his 

powers  as s e t  f o r t h  In Silvermarl ,  supra, at 3 0 8  (cf. Matter of 

Rice v Jamaica E n c r q y  P a r t n e r s ,  13 A D 3 d  255 [lyL Dept 20041 

[Silverman c r i t - e r i a  a p p l y  to claim that arbitrator exceeded h i s  

p o w e r ] ) .  Respondents have  c i t e d  Orion S h i p p i r i s  & l ' r ad inq  Co. v 

Eastern States Petroleum Corporation (312 F2d 2 9 9 ,  301 [ 2 n d  Cir 

19631 cert den 3 7 3  US 949 [1963]) f o r  t h e  p r o p o s i , t i o n  t h a t  a 

decision as to w h e t h e r  non-signatories to t h e  a r b i t r a t i o n  c l a u s e  

may have their rights and obligations determined by a n  a r b i t r a t o r -  

when that i . s s u e  has not been submitted to h i m  is w i t h i n  the 

p r o v i n c e  of  t h e  c o u r t ,  n o t  the arbitrator. Here, the rrerger 

issue was subm.it.:ted to t h e  a r b i t r a t o r  and i s  now b e i n g  r e v i e w e d  

b y  t h e  court. While Orion Shippinq, s u p r a ,  states the gencral 

r u l e ,  t h e r e  are e x c e p t i o n s .  For example, the F i r s t  Department 
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h a s  determined that arbitrators were " f u l l y  w i t h i n  their 

authority" in j o i n i n g  a non-signatory in an a r b i t r a t i o n  

p r o c e e d i n g  w h e r e  the non-signatory w a s  a successor to the 

signatory ( s e e  L u b i n  & S c h l e s i n q e r  v ScheinbeLq, 234 A D 2 d  203, 

203-204 [l" Dept 19961 1v den 8 9  NY2d 814 [199'7]). The c o u r t  

concludes that, u n d e r  the circumstances h e r e i n ,  the arbitrator's 

d e t e r m i n a t i o n  that a merger occurred i s  well w i t h i n  h i s  p l e n a r y  

powers. A c c o r d i n g l y ,  i t  is hereby 

O R D E R E D  t h a t  t h e  petition is g r a n t e d  and the award r e n d e r e d  

.In favor' of p e t l t i o r l e r  and against r e s p o n d e n t  is confirmed; and 

it is f u r t h e r  

O R D E t t K D  that the D o l n e r  r e s p o n d e n t s  cross-mot  ion to v a c a t e  

the Award is d e n i e d ;  and it is f u r t h e r  

O K D L R E D  a n d  A D J U D G E D  that petitioner 271 Mulberry Street 

Cornpany LLC have judgment arid recover against respondent RCDolner 

L L C ,  in the amount of $2,428,909.47 p l u s  interest from J u n e  1, 

2007 a s  computed b y  the Clerk t o g e t h e r  with c o s t s  and 

disbursemenEs as t a x e d  by the Clerk. 

'This  c o n s t i t u t e s  the decision and judgment of the c o u r t .  

UATE13: I.'/ C, , 200-7 

--.. 
WAL'1' E H Y TOLUB J . S . C .  

[* 7 ]


