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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 15  
________-__f__l________I__ -1--_____21___ X 

APPLICATION of MICHAEL PULLUM 

Petitioner , Index No. 1 1 1 2 3 2 / 0 7  
Mtn. S s q .  001 

- a g a i n s t -  

THE CITY OF NEW YORK 

Respondent. 

WALTER B. TOLUB , J. : 

5 0 - e ( 5 )  permitting t h e  filing of a l a t e  Notice of Claim nunc pro  

t u n c ,  r e g a r d i n g  claims t h a t  arose between A p r i l  13 ,  2 0 0 6  and 

August 7, 2 0 0 7 .  

m 
P e t i t i o n e r  1s a s t r e e t  vendor in Harlem selling what  he 

claims are items w i t h  r e l i g i o u s  a n d / o r  p o l i t i c a l  

Petitioner claims that because of  the n a t u r e  of t h e  items he  

significance. 

se l l s ,  h e  h a s  been the t a r g e t  of police harassment including 

b e i n g  a r r e s t e d  f o r  unlicensed vending .  

e v e n t u a l l y  dismissed and  the Petitioner claims he does not need a 

license because the items h e  sells q u a l i f y  as r e l i g i o u s  or 

political. 

A u g u s t  7 ,  2 0 0 7  and is r e t u r n a b l e  on October  19, 2 0 0 7 .  

recent ~ummons befo re  that involved an a r r e s t  on December 2 3 ,  

2006. That c h a r g e  was dismissed on June 21, 2 0 0 7 .  

All of the charges were 

The most recent summons was given to Petitioner on 

The most 
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A Notice of  Claim was filed w i t h  the Comptroller’s office on 

August 15, 2007 and identified claims beginning in J a n u a r y  2 0 0 5  

running t h r o u g h  August 2007. However, Petitioner seeks leave by 

this application to file a late Not ice  of Claim f o r  seven d a t e s :  

April 13, 2006 ,  May 20,  2006 ,  August 1, 2006,  September 7, 2 0 0 6 ,  

November 25, 2 0 0 6 ,  December: 2 3 ,  2 0 0 6  and August 7 ,  2 0 0 7 ,  

regard to the December 23, 2 0 0 6  claim, approval to file late 
with 

Notice of Claim is sough t  f o r  malicious prosecution s i n c e  the 

A u g u s t  15, 2007  filing was w i t h i n  9 0  days of the June  21, 2 0 0 7  

dismissal. Also, in r ega rd  t o  t h e  April 13, 2 0 0 6  incident, late 

n o t i c e  approval  i s  requested f o r  a malicious p r o s e c u t i o n  charge 

based on the J a n u a r y  17, 2007  dismissal. 

DigCussiQll 

GML 550-e requires that in cases founded upon a tort, an 

i n j u r e d  p a r t y  is r e q u i r e d  to inform the allegedly culpable public 

e n t i t y  of the f a c t s  underlying the claim by filing a ”Not ice  of 

Claim.” The claim must be filed w i t h  w i t h i n  n i n e t y  days  of  the 

incidents g i v i n g  rise to the i n j u r y .  (u.) This s t a t u t o r y  scheme 

ensures that the public entity receive sufficient information 

promptly in o r d e r  to investigate a claim and gather appropriate 

evidence  (pBr:i en v .  C i t y  of SvraCUse, 5 4  N Y 2 d  353, 3 5 9  [ 1 9 8 1 ] ) .  

GML 550-e also provides that the court, in its discretion, 

may g r a n t  leave to s e r v e  a l a t e  n o t i c e  of claim so long as the 

application is made within the s t a t u t e  of limitations, here a 
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y e a r  and  n i n e t y  d a y s .  (GML 50-e; Semvon ova v,  New Yo rk C i t v  

HQusing Author i t v ,  15 AD3d 181 [ lat  Dept 2 0 0 5 1 ) .  In determining 

whether to grant t h e  extension, t h e  court considers t h e  f o l l o w i n g  

factors: (1) whe the r  the claimant had a reasonable excuse f o r  the 

delay in filing t h e  l a t e  notice of claim; ( 2 )  w h e t h e r  t h e  public 

corporation a c q u i r e d  actual knowledge of t h e  essential facts 

constituting t h e  claim w i t h i n  the specified t i m e  or a reasonable 

time t h e r e a f t e r ;  and  ( 3 )  whether the delay in filing the n o t i c e  

of  c l a i m  substantially prejudiced the municipality in maintaining 

its defense on the merits. (u.) 
As a preliminary matter, the court n o t e s  t h a t  Petitioner's 

motion f o r  leave to serve a late notice of c l a i m  was made w i t h i n  

t h e  applicable one year and n i n e t y  day  s t a t u t e  of limitations. 

Petitioner claims that his delay was reasonable and was 

attributed to n o t  being represented by counsel. Petitioner 

believed t h a t  he had to reso lve  a l l  o f  the charges a g a i n s t  him 

befo re  being able to p u r s u e  c i v i l  charges .  Respondent argues 

t h a t :  Petitioner's excuse is not reasonable and that t h e r e f o r e  the 

motion s h o u l d  be denied. C o n t r a r y  to Respondent's argument, t h e  

absence of an  acceptable excuse for the delay is not necessarily 

f a t a l  to Petitioner's motion f o r  l eave  t o  serve a l a t e  Notice of 

Claim. 

191 A D 2 d  252,  2 5 2  [13t Dept 1 9 9 3 1 c i t i n g  

w s a u  141 AD2d 6 4 9  [ 2 d  Dept 19881). R a t h e r ,  all factors are to 

(Justinians v .  NE: w Yo rk C it Y Housina Author1  'tv Pol i ce ,  

C o  nt f 
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be considered, 

essential facts constituting the claim within the 90-day 

s t a t u t o r y  period or s h o r t l y  thereafter. 

in particular, w h e t h e r  actual knowledge of the 

(u. c i t i n g  Rodr i m e z  v .  
Count;v of NJas3aur 1 2 6  AD2d 5 3 6 ,  5 3 7  [2d DePt ’98’1) .  

Where the City has a c t u a l  knowledge of the relevant f a c t s  

(GML the Court may extend the t i m e  to serve a Notice of Claim. 

1 Hos 
550-e; GML 50-1; Sar iQQ v. N e w  0 it w i t a  s 

Gorp. ,  252  A D 2 d  449 [ lgC Dept 19981). 

the municipality for claims, such as here,  of false imprisonment 

and malicious prosecution t h r o u g h  the o f f i c e r s  who made t h e  

w York 
a r r e s t  and i n i t i a t e d  the prosecution. ( J u s t i n i a n 9  v .  Ne 

G ~ Y  Ho usina A u t  h o r i t v  Foli ce, 191 AD2d 2 5 2 ,  252 [lat Dept 

of Ha$= 141 A D 2 d  6 4 9  [2d  Dept v .  c o u n t v  1 9 9 3  J c i t i n g  Raisse 

1 9 8 8 1 ) .  

in p r e p a r a t i o n  for criminal prosecution or the police and t h e  

District Attorney w o r k  t o g e t h e r  t o  investigate a case, a c t u a l  

n o t i c e  of the petitioner’s claims can be imputed on the public 

entities in question. 

[13, dept  1 9 9 2 1 ;  Reisse v. Cpimtv Q f Nassau 141 AD2d 6 4 9  [2d Dept 

19881; Bas mat.h v .  Cameb, 5 AD3d 4 3 8  2d Dept 2 0 0 4 1 ) .  

Knowledge is imputed upon 

Furthermore, where the police conduct an  investigation 

(Goodall v .  C i t v  of N e w  YQrk, 179 A D 2 d  481 

In addition, P e t i t i o n e r  f i l e d  a complaint with the Civil 

Complaint Review Board ( C C R B )  regarding the e v e n t s  t h a t  a r o s e  on 

November 25,  2 0 0 6  and Augus t  7 ,  2 0 0 7 .  

N e w  York , 1 7 9  AD2d 481 [l’t Dept 1 9 9 2 1  where the court h e l d  t h a t  

f (See Good a11 v .  C j t v  o 
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a CCRB or police investigation constituted actual n o t i c e  to the 

municipal defendant). 

I n t e r n a l  Affairs Bureau  abou t  the conduct of various p o l i c e  

Complaints have also been made to the 

o f f i c e r s  i n  regard  to events on t h o s e  two d a t e s .  

Here, each  of the claims for which Petitioner seeks l eave  to 

which were made by police officers. 

conduc ted  by the police and District Attorneys' office in b o t h  

p u r s u i n g  t h e  prosecution of Petitioner and in investigating h i s  

claims of police misconduct. The f a c t s  and circumstances 

surrounding t h e  incident were investigated by t h e  CCRB as well a5 

by the p o l i c e  in preparation f o r  Petitioner's prosecution. 

Investigations were 

It 

follows t h a t  knowledge of t h e  facts constituting the petitioner's 

claims may be imputed to the Respondent who w i l l  not be 

pre jud iced  by the d e l a y  in filing the l a t e  Notice of Claim 

(Goadall v .  C i t y  o f  N ew York, 179 AD2d 481 [lnt  Dept 1 9 9 2 1 ;  Taturn 

v ,  C i t y  o f  New Yoxk , 161 AD2d 580  [2d Dept 1 9 9 0 1 ) .  Accordingly 

it is 

O R D E R E D  that Petitioner's motion t o  file a late 

Claim is g r a n t e d .  OCT 1 4  2007 
This memorandum opinion constitutes the de W W - r  

CLERK'S OFF~CE 
of the Court. I ~ / J I I ~ ~  

Dated: 

HON. WALT Y R B. TOLUB, J . S . C .  
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