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SCANNED ON 1011612007 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: HERMAN CAHN 
Index Number : 601 065/2007 

PART '4 7 

MOTION SEQ. NO. @A 
* * # L J W '  I 

MOTION CAL NO. 

Sequence Number : 001 

CONFIRM AWARD 

-I he tollowing papers, numaerea I IO wuru ruuu UII ttlis motion to/for - 

PAPERS NUMBERED 

Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ... 

Answering Affidavits - Exhibits - - - 

Replying Affidavits ._ -. 

Cross-Motion: ~T-8 Yes r i No 

Upon the foregoing papers, it  is ordered that this motion 

/ u  ' J. S. C. 

I -- 

Check one: FINAL DISPOSITION I NON-FINAL DISPOSITION 
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SI JPIIEME C‘OI 1R‘l 01.’ THE S’I’A‘I’E O F  NIIW YOKK 
C‘OlJNTY 0 1 :  NI’W Y O R K :  PART 49 

KAI’LJGA EN’I‘ERI’RISES, IN(:., WILSON NUESA, 
MYICA NIITISA, ICOYLRNI) TAN, MA, C’0NSUk;LA 
TAN, RAMON IIOSAI,IIS and MAKIL(.)TJ KOSALI3, 

l k t i  tioncrs, 

-and- Indcs No. 60 101;5/2007 

KNZ, I,Lc‘, and IMKAN ALI, 

_ _ - - _ - - _ _ _ _ _ - _ _ - _ _ - _ _ _ _ _ _ _ _ _ I _ _ _ _ _ _ _ _ _ _ _  -x 
CAIIN, . J - :  

I’eti timers tnove to conl‘irm a March 22, 2007 Iind ;IT itration award. (thc “Firial 

A wa rd ” ) w 11 i c 11 1-c s o  1 vcd v ar i ous di s p i L t c s rc I a t i 11 g 1 o t lie ow I c rsh i p of sever al Uunlt i 11 ’ Do 11 ut s 

franchises, ClPJ ,IC 75 I 0. ICespondents cross-move to vacate lhc Filial Award OII 111c ground that 

it  violates public policy and was iiiadc in cxccss oflhc arbitrator’s airthority, VPLR 75 I 1. k’or 

tlic t0llowing reasons, thc : i~iird is cuntiriiicd anti the cross-moiion is clcnied. 

I3 ac l i  U T )  11 lld 

‘l‘lic f x l s  undcrlyjng this dispute wcre rccounled at Icngth in the Partial Awai-d of- the 

Arhitr-alor c l a k c l  .I;rnuary 23, 2007 (Ihc “Partial Award”) and tlic Final Award, familiarity with 

which is prcsuinud. As is relevant herc, pctilioner Katuga lhlei-priscs, luc. (“Katug,ra”) is n Ncw 

.Ier.scy cc:u.pur’atioii m d  the individual pctitioiicrs arc its mcmbcrs. 

17cspuiicleiit Imr-an Ali (“,41i”) is thc owner oUrcspondeiit KNZ, J , l , C .  Whcii parlics lirst 

met, Ali owiicd and opcrutcd a Dimkin’ Ooiiuls store, KNZ 11 0 Lcxinglon, LLC (“KN% 1 10”) 

which was not available f o r  sale. 

. . . .- . 
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On or ahout December 14, 2004, KNZ entered into a series of stock purchase agreements 

with pctitioncrs. I’ t lrstm to thc agreements, petitioners agrced to buy 100% of tlic membership 

interests i i i  three Dimkin’ Lhiiuts li-anchiscs which rcspoiideiits intended to bui Id: KNZ 161 

Hroxiway Doniit, I , l , ( :  (“KNL 161”); I<N% 149 I3ronclway lloriiit,  L , I L  ( “KNZ 130”): and KNZ 

170 ( . h i d  C’oncoiirse Donut, I,LC (“KNZ 170”). In 2005, Ali and petitioner Wilson Nucsa 

( “ N u M ~ ” )  cntcrccl into i l  scparalc stock purcliasc agree11lctit to buy the existing KNZ 11 0. 

Each of the stock purchase agrccmcnts coiitaincd the f‘ollowiiig arhilration provision: 

1 1 . I2 Arhilralion. Any dispute, controversy cor claim arjsiiig ou l  
of; conncctcd with, or relating in any way to this Agrecmcnt, ils 
I’om at i o n , noiipc rfo rmancc, 
iiitcrprctation, tenmination or [lie idationship bctwccn the parties 
cstablished by this Agreeincnt shall be resolved by binding 
arbitration governcd by lhe LJiiitcd Stales Fcdcral Arbitralion Acl 
(‘LFAA’’) and conducted i n  accord;iiice with lhe Anicrican 
Arbitration Association (“AAA”) Commcrcial Arbitration R~iles. 
Nothing licrcin shall, however, prohibit a parly from seeking 
temporary or preliminary injunciivc rclicf in ;I court of conipetciit 
jurisdictioii , , , O n l y  clamagcs allowed pirrsuaiit to this Agrccnicnt 
m a y  he awarded and tlic arbitrator shall have no aulhority t(o award 
trchlc, exemplary, conscquenlial, indirect o r  punitive damages of 
m y  liind regartilcss of whether such damages i m y  be available at 
law under the FAA or  AAA. Judgment upon aiiy award granted in 
;I procccdi iig brought pursuant herelo may be entered into any 
coiirt co E coiiipctcnl j itrisdiction. 

ne got i at i o 11, per lor iii an c e ,  

Pursuanl lo the stock prchase  agrcct-ncnts, petitioner-s paid :i lolal  ol‘$3,7 million l‘or the 

h u r  lhnchiscs. ‘I’hc closing was coriditioncd upon Dimkin’ 1h)nirts (thc l’raiichisor) writtm 

approval of the transactions, including the translcr of franchise rights from respondent to 

putitioiicrs. I lowever, in part bccausc prior approval from Dunkin’ Jloiiuts had not bccri 

oblained, c)ii Jaiiiiai-y 30, 2005 the parties cntcrcci inlo ;I Joint Vcnturo Agreement which, & 

a, “nckiiowlcclgcd” that petilioncrs WCK actually 49% rathcr h a n  100% C ~ W I I C I ~ S  ol‘11ie tl~i-cc 
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Respondcnt Ali amended the fi-iinchise agreement with Ilunkin’ Doiiuts to rcflcct that pctitioners 

were “passive parhers” in  oiic of the stores. 

‘l’lic iicw stores opcnecl between March and A L I ~ L I S ~  2005. Altliough Ali was thc only 

h i c h i s e e  rccognizcd by Ihiiiiin’ Ilonuls, he withdrew from [lie day-to-day operations of the 

stores. I k t i  tioiiers expcr-icnccd dif‘liculty in staffing aiid operating the stores anel I I O I ~ C  01. lhem 

sliowccl ;i prolil or brokc cvcii. Furtlieniiorc, iioiic 01‘ petitioiicrs cvcr qualified tn hc an 

authorized lianchiscc mid ncitlier the stock purchase agrccmcnts nor tlie joint vcnlure agrccmcnl 

were cliscloscd lo Ih inki r i ’  Donuts. 

KNZ lilccl a 13cmand Ibr Arbitration in July 2006, sceking a dcclaration that petitioners 

were “benclicid owiicrs” ol‘ 100% of tlic slores ~herchy rcquired to “assuiiic all rights anel 

responsibilities thi:tt ixitLira11y flow fiom such ownership.” Pctitioners counterclaimed agaiiist 

both KN% aiid Ali, c1em:inding tlic return oPeitl1cr 100% or 5 1% oftlic purchase price paid h r  

ench ol’tlic storcs. I3y order dated Scptcnibcr 14, 2006 the arbitralor, John 1:. 13yrne, Escl.. 

dircctccl that tlic procccdings be bifiircatcd on the issucs of I iability m d  danlagcs. 

The arbitralor issued a Partial Award on .lanuary 23, 2007 (tlic “l)arlial Award”). He 

Uou~id thal i t  would bc “iiiipossible” to cnf(mx tlic agreements to clcclare pelitioricrs to  be the 

o~vners 01’ (lie slore witlio~it llic consenl ufDirnki1i’ J)oiitils, but that Liriclcr tlic circmistmccs 

petilioners wei-e not cntitlcd to rcscission of tlic agreements nud rcpymcnl  ol‘the I’d I pxlhase 

pricc. Finding that parties might hc entitled to eqiiitnblc reformation o l thc  agrcciiicnts, the 

:irl>ihator direcled ;I hearing on damagcs lo  coiisidcr additional evidence rcgarcling thc 

reasoriablcricss of tlic purcliasc price, of the post-agreemen1 coiicliict of tlic pa rks ,  nncl of tlicir 

efforts to mi tigalc [lie dmiages caused hy heir  perlormaiice (or iion-pcl-li,rmaiic~) iiiidcr the 

agreemenls. 
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‘I’lic darnages hearing was sclicclulcd for March 6, 2007. By Icttcr dated J:cbruary 23, 

2007, respoiidcrits’ counscl requested that further proccedings be cancel Icd on lhe ground that 

tlic Pai-ti;il Award ell‘ectively f o u n d  that lhe parlies had ciitcrcd into ;in “illegal conlracl” that 

was uncniiw.xrihlc in arbitration or otherwise. The arbitrator denied this rcquesl, ;IS well as a 

March I , 2007 emailed requcst from Ali lor a 60-day ad.joiirnment. 

The M ~ c h  22, 2007 Final Aw~3rd dircctcd varioirs hriiis of relief, inclitdirig the sale or  

Lhe storcs; the re13i.ly11ictit of $400,000 by Ali to thc petitioners; the nul  I itlcation u l  t l ~  st(>ck 

purchase agreement Ibr KNZ, 1 1 0 and the repayment to petilioner Nircsa; and an allocatiori of‘ thc 

o~rtstniicliiig dcbt owcd by tlic parties [or third-party financing. This proceeding hllowcd. 

I) i scuss i o t i  

‘I’hc motion to codi rm is granted and the motion to vacatc is denied. “.Iudicial authorily 

l o  vacatc an arbitralion award is Iimitcd . . . [u]nless tlic arbitration agreeiiicnt provides 

otherwise, ;in arbitrator is riot boutid by principlcs of suhstantive law o r  by rulcs ol‘evidence but  

may do Jitstice as he sees it, applying his ciw~i sense o f l~ iw  and cquity to the I:;lcts as lie finds 

llieni lo be” (Azrielant v AzrieLia, 301 A1)2d 260, 275 NYS2d I O  [ I  sl Lkpt 20021, Iv donicd 09 

NY2d SO9 [2003]~in~criial quolalions and citations omitted 1). Accordingly, an awnrd mny not bc 

vacated “unlcss i t  is violarive of  ;i strong public policy, c)r is totally irrational, or exceeds a 

specifically cnuiiicrcltcd limitation oii his power” (Matter of Silverman I I3ennior Coats-[, h 1 

N Y 2 d  209, 308 I 1084I). Morcover, “[a] coiirl is boutid by an arbitrator’ s Liclual liodir-igs, 

intcrprctatir)ii of the contract and jiidg1-nent coiiccriiitig rcmcdies, and cannot esamiiic tlic iiicrits 

of ail arhikitiori :iward aiid suhstilute ils judgment lioi. dint of the wbitralur simply bec:iiisc it 

belicves ils inlerpreltltioii would bc tlic bcttcr otic” (Azrielant, 30 1 AD2d :it 275) (internal 

quotnt ions nnd c i tat i oris o nii t ted). 

4 
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Rcspondents’ challenge to tlic Final Award kills far short of thc stringcnt standards for a 

vacatiir. Their contention that the award violated pub1 ic policy hccause it granted rcI icf‘ relating 

to allegedly “illcgal” agrecmciits intcridcd to violate a coiitact with a third party, i.C., the 

li-anchisc agrccment with Ihtikin’  Ilonuts, is misguided. ‘ l h c  public policy exception is 

“cxtrcmcly ~i;irro~v’’ arid cannot he invokcd cxcept wlicrc the sul>.jcct matter is obviously 11011- 

arbitrable i n  an “absolutc sciise” or the award itself “violatc[sl ;i wcll-clcti1it.d constilutional, 

statutory or c0111111c)11 law 01‘ this State” (Matter ol‘IJnitcd Fed. of Teachers, I .oca1 2, 

CIO v. Hoard of’17dLic., I NYSd 72, 80 [2003][interriaI quotations and citations omitted]; fee, 

Matter ol‘ C’rosstown Operating Corp., I9 I AD2d 384 [ 1” Dcpt 1003 Ilvxating arbitration award 

to the extent it includcd breach o f  contract damages for reveniics derivcd from illcgal garnhling 

d cv i ce] ) . 

AFL- 

In addressing tlic qucstion (of illegality, the arbitrator properly concluded that “l.w]hile the 

respective agrccnicnts are i~icorc than tlawed, they arc nonetliclcss enlbr-ccable ;is ~ariiong the 

partics ovcr whom 1 have .j iirisdiction” (Final Award at 2). Whetlicr the partics may havc 

originally attcriiptcd to circiinivcnt soii ic tlic notice and approval provisions 01‘ the li-nnchise 

agreeiiicnt is iixlevant because llie Final Award itself‘ did not condonc o r  fiicilitatc that conduct. 

“It is only wherc an arbitrator sccks to enforce a coiltract that is against public policy or 

otherwise illcgnl that ;i court will inter-fcrc with thc arbitrutor’s powers” (Matter of I Icilniar~ 

1 ( h s c l h l ,  188 An3d 294, 294 [ 1 st Dept 1 C)C)2][emphiisis added]), In this casc, thc arbitrator did 

not seek to enIbi-cc the parlies’ agreements in any iiiaiiiicr that would violate 1)unkin’ Donuts 

contractiinl rights hy  forcing it to acccpt an iinqiialif?cd fiaiicliiscc. 

Morcover, tlicrc was nothing facially illcgal about 11ic agrcements iiiso11ir tis thcy all 

made 1h111ki1i’ I h iu t s ’  consent LI condition precedciit to any transfcr o r  11 fi.anchise. And cvcn ic  
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the agreements somchow encouraged the partics to cnnceal their purported ownership interests 

G-om nui lkin’  Ihnuts, as noled above, thc h’inal Award did not validate tliosc interests. To the 

contrary, the award recognizcd tha t  petilioiiers could not assert any claims to ownership contrary 

lo Dunkin’ Donuts’ rights :itid sought to ad-just h e  eqiiilics i i i  a rnanmer coiisistcrit with that fact. 

Even wherc soiiic aspccts ol‘a contract arc illcgal, ;in arbitrator is not required to avoid il 

altogcthcr hiit niay eiiI?~rce i t  to tlic cxtcnl that lawliil objectives are scr-vcd (see, x, C’r-osxtown 

Q x r i i t i i i E  C‘oi-p,, 19 1 AI32d at 384 [rcmaiiding to arbitrator to r-ccalculate dan-iagcs tu escliidc 

tliosc nttributable lo illegal gan-i13ling]). 

licspondeiits also crr in their related nrgumcnt that tlic arbitrator excccdcci his jurisdiction 

in granting ref‘or-riiation of the contracts oiicc he 1oiind tliciii uncnl‘orccablc in some respccts. 

‘‘[‘I’] tic laudatory value 01 arbitration lies in the arbitrator’s power to construct 3 r-cmcdy best 

suitcd to tlic situation without rcgard to the restrictioiis on lraditional rclicl‘in ;L court of law . . . 

[m]orcly bccause the coiiiputatinn of‘ daiiiages may be so speculativc ;is to be unsupporl;ible if 

awarded b y  ;1 court docs iiot make the award infirm, lor, as we have lirmly stated, arhitrators arc 

not hound by rules ol‘substantivc law or, indeed, rules of evidence” (I-Id. of‘ Educ. of Cent. 

School Dist. No. 1 of‘rowiis ofNiaK!ara, Wlicatticld, Lewiston &L Caiiihria v Nia~ara-Wli~arliel~l 

Teachers AN,,  46 N Y 2 d  5 5 3 ,  557 11 9791). ‘I’he arbitration clausc gave thc arbitrator broad 

;mtlioi-ity to awxd  damages in conncction with any dispute relating to the “f(orriiatiori, 

negotiation. pc~-for-iiia~icc, iioiiper10niiaiicc, intcrprelatioii. tcr-iiii nation or the rclationship 

bctwccn thc parties,” and his dccision to direct repayment ol‘sorne oJ: the p~irchiise iiioncy fcll 

wcll within this grant. ‘k award did not, as i-espondcnts suggest, jiicludc impermissible 

punitive ct;uii:.iges, h i t  mer-cly compens:tted pctitioncrs for what they lincl lost in their 

unsuccessful bid i‘or ownership of thc stores. 
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Ali’ s objection to the award as against hiim individually cannot be reviewed by this 

court. Although the corporale veil may iiot ordinarily be picrccd to coiiipcl nrbikation against a 

party who has not signed or otherwise been made a party to an arbitration agrccmcnt (see, 

Metamori>liosis Clonstruction Corl3. v (ilcl<c12 247 AD2d 23 1 [ I  s l  Dept 1 998 I ) ,  the objection is 

w:iivccl where 110 timely niotioii 10 slay arbitration is made and tlic party irislead clccts 

piirticipa(tls i n  the procccdings (Mattcr of RRN Assocs. H3AK Elec. Contr. Corp.] ,  224 AJ)M 

250 [ l” ‘  Dept 1CMj I ) .  Although counsel avers that soiiie oral ob.jcclion to the joinder o l  Ali 

iridividually as a counlerclaim rcspondcnt was made during a Septenibcr 2006 telephone 

conl‘erence, the matter procccdcd to hearing without ;I stay being sought to seck judicial revicw. 

I<c s p c) rid e 11 I s ’ li n a1 ob j cct i o r i  reg ardi n g t lie ar hi tr alo r ‘s re I im I to graril ;in 3d.j ou riiriieii t o 1. 

h e  clamage 1ie:iring is without merit. “Whcthcr to grant or rcfusc an adjoiirniiicnt is generally 

within tlic discretion of thc arbitrator, aiid it is only if that discrction is abused that misconduct 

rcxults” ( 1  larwyn Luwace v Henry I<oserileld, Inc., 90 AD2d 747, 747-48 [ I  9831, 

[lC)83]), In this connection, “a reli.mil to grant ;in adjourrimciit constitutes ‘misconclucl’ within 

tlic mcaiiiiig ofCP1,R 75 I 1  [b][l][l] only when il  results i i i  the liiilure to hcar pcrlinent and 

malerial evidence and in tlie el’fcctive exclusion of ai1 entire issue” (Mattcr O F  Cami~bell v New 

Yorh C’ily TI*. Autli. ,  32 A113cl 350, 352 I I ”  I k p t  20061; see, Flcnnchcrty v ING Capital 

Advisors, I,T,c’, 37 AD3d [ 1st Dcpt 20071). The ohjcctiiig parly must make a showing that thc 

preseiitatioii o f  material cviclcnce was foreclosed o r  that relcvaut testimony was ciirtai lccl 

( I  larwyn 1 ~i,~,,~,;ip,c. 00 hD2d a t  747-48). Here, resporidciits appeiired a1 tlie licaring with counsel 

(_W_ootlco M1.g. C’oi-13. v C;Il&,I< M ~ E . ,  Jnc., 51 A112d 63 1 [3d Dept 19761) and allhougli they note 

a sccond ycar associate was sent on short notice tlicy do not allege that ;;uiy neccssiiry cvidence 

was excl~ided. Ciivcii that counsel did attend the hearing, the lurther coiiip1:iirit regarding tlic 

58 N Y 2 d  
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existence o f  a fee dispute is irrelevant, cspccinlly where respondents liavc not set h r th  what 

steps wcrc taken to  resolve il during the month after the law firm purporkd to witlidraw (s, 

1-Iarwyn l,iigfii~e, 90 AD2d at 747-48). 

Finally, thc coi~rt no~es  receipt of a letter from petilioners' couiiscl indicating lhat duc to 

h e  closure o1'Ilie stores soiiie of tlic rclief'directed by thc 1;inal Award m a y  be moot. No 

rcsponsc has hcen received froin rcspoiidents. Because only tlic niotions resolvccl above 3rc 

propci-ly bcliirc tlic court, the award will be cor-1t7rnicd in its enlirely, suljcct to further 

procecdings be1i)re 

Scttlc orcicr 

lie court or tlic arbitrators as necessary, 

)n  notice. 

llatcd: Octobcr 1 I ,  2007 

ENTER: 
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