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SCANNED ON I011712007 

Index Number : 1 19044/2006 
CHARTER OAK FIRE INSURANCE INDEX NO. 

vs 

QBE INSURANCE CO 
Sequence Number : 001 

SUMMARY JUDGMENT 

MOTION DATE . 

MOTION SEQ. NO. QG' 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion tolfor 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits .- 

Replying Affidavits I.__- I-- 

Cross-Motion: xs No 

Upon the foregoing papers, it is ordered that this motion 

his motion and cross motion are decided in accordance with the 
becision. It is hereby 

ORDERED that the motion by defendant John Paterno, Inc. for summary judgment is 
ranted and the complaint is hereby severed and dismissed as against said defendant with costs 
i d  disbursements to defendant as taxed by the Clerk of tlic Court upon the submission of an 
lpropriate bill of costs; and it is further 

ORDERED that the motion by American Safety Insurance Co. for summary judgment is 
ranted and the coniplaint is hereby severed and dismissed as against said defendant with costs 
id disbursements to defendant as taxed by the Clerk of the Court upon the subinission of an 
lpropriate bill of costs; and it is further 

ORDERED that the remainder of thc action shall continue; and it is further 

ORDERED that counsel for American Safety Insurance Co. shall serve a copy of this 
:der with notice of entry within twenty days of cntry on all counsel. 

NON-FINAL DlSPOSlTlON 
J 

Check one: FINAL DISPOSITION 
Check if appropriate:  a DO NOT POST a REFERENCE 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 35 

Plaintiffs, 

- against - 

QBE INSURANCE COMPANY, G&P 41 8 CORI-'., 
AMERlCAN SAFETY INSURANCE CO., 
PALENQUE, INC., JOHN PATERNO, INC., and 
SAMMY EL GAMAL, 

EDMEAD, CAROL, J.: 

ME NO RAN DU M D EC I S I OB 

Index No. 119044/06 

I) EC I SION/ORDE R 

This is an action for a declaratory judgment that derendant American Safety liisiiraiice 

Co. (American) must dcfcnd and indemnify plaintiff Mcilman Management and Development, 

LLC (Meilman) in an underlying action. Defendant John Paterno, Inc. (Paterno) is the insurancc 

broker responsible for procuring the policy by American. Patcmo nioves and Amcrican cross- 

moves Cor summary judgment disiiiissing tlic C ~ U S C S  of action pertaining to cadi. 

Patenio was the iiisiiraiice broker Ibr defendant Palenque, Iiic. (Palcnquc). Palenque 

operates a nightclubhar in a building owncd and/or niniiaged by Meilman. Sammy El Gama1 is a 

derelldalit in this action and the plaintiff in thc underlying personal injury action against Meilmaii 

and Palenque, aiiioiig othcrs. Gama1 alleges that hc was assaulted in Meilman's building. After 

American, the insurer Cor Palenque, refiised to defcnd and indemnify Meilman against Gamal's 

charges, Meilman and its insurer, plaintiff the Chartcr Oak Fire Insurance Conipany (Charter), 
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commenced this action. 

The lease between Meilman and Palenque obligated Palenque to procure liability 

iiisurance naming Meilnian as an additional insured. Plaintifl‘s allege that Meilman is an 

additional insured 011 the policy issued by American for Palenque. I n  the event of a 

determination that Meilinaii is not named as an additional instired on that policy, it is alleged thal 

the ornission is the fault of Patcmo, Palenquc’s insurancc brokcr. 

The reasons given by American for its refusal to defcnd and indcinnify Meilman werc 

that the policy issued to Palenque did not name Meilniaii as an additional insured, and tlie policy 

did not cover damages caused by assault and battery. The first cause of action against American 

sccks a declaration that Arncrican is obligated to providc insurancc coverage lo Meilman in the 

underlying action and seeks attorneys’ fees and related costs incurred in that action (Coniplaint,ll 

11 66-77). The second causc of action alleges that American must pay Chai-ier, Meiliiiaii’s 

insurer, for all damages that Charter may bc obligatcd to pay i n  the uiidcrlying action (id, 11 11 78- 

82). 

The two caiises of action against Paterno sound in breach of contract and ncgligent 

misrepresentation (id, 11 11 99-1 14). Patemo allegedly failed in  its duly to procure additional 

insured coverage for Meilman and led Meilman to belicvc that such insurance had bccii procurcd. 

American’s cross motion for summary judgment presents ilic argument that, even if 

Meilnian were insured, it would not bc entitled to defcnsc and indemnity becausc of the policy 

exclusion Tor assault and battery. Pursuant to the policy: 

‘clainis’ or ‘suits’ to recovcr damages for ‘bodily injury’ ... arising from actual or 
allegcd ‘assault’ and/or ‘battery’, as herein defincd ... are excluded from coverage, 
and tlie Company is under no duty to dcknd or indcniniry an insured regardlcss of 
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the degree of culpability or intent and without regard to: 
a. Whether the acts are alleged to be by or at h e  instruction or at 
the direction of the insured, his officers, employees, agcnts or 
servants ...; 
b. The alleged Fdilure or fault ofthe insured, or his officers, 
employees, agents or servanls, i n  the hiring, supervision, rctention 
or control of any person ...; 
c. The alleged failure or fault of the insured, or his officers, 
cmployees, agents, or servants, to attcmpt to prevent, bar or halt 
any such conduct” 

(Notice of Cross Motion, Ex. C, at4,  5) .  

The policy defines “assault” as “the apprehension of liaiiiiful or offensive contact” and 

“battery” as “hannf~il or offensive contact” (id). 

Gainal’s complaint alleges that while 011 the premises, lie “was grabbed, assaulted and 

struck about his head, body and limbs” by employees ofdefcndants (Notice of Cross Motion, Ex. 

B, 11 1 9 ,  and that he was “physically beat” by employees (id., 11 19). The complaint also states 

that defendants were negligent in failing to properly instruct cmployees, in  failing to exercise thc 

proper caution and care required under tlie circumstances, and in failing to prevent and anticipate 

the incident. 

It is well settled that an insurance company’s duty to defend is broader than its duty to 

indemnify (Town of Musscttu v Healtlzcare Utiderwiters Miit. Iiis. Co., 98 NY2d 435, 443 

[2002]). The duty to defend does not depend on the insurer’s ultimate duty to indemnify should 

the insured be found liable (Seaboard Sur.. c‘o. 1’ Gilleffe Co., 64 NY2d 304, 3 10 [ 19S41). 

Rather, tlie duty arises where the allegations of tlie complaint in  h e  undcrlying action give risc IO 

a reasonable possibility of coverage (Froiitier Iiisiilatioii Coiitruc/ors 11 Mwchaiits M i i t .  Iiis. Co., 

91 NY2d 169, 175 [1997]). The insurer will not bc rclicvcd of a duty to defend unless it 
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demonstrates that the allegations of an underlying coinplaint place that pleading solely and 

ciitirely within the exclusions of the policy and that the allegations are subjcct to no other 

interpretation (Frontier Iiimlution Cotitinctors, 91 NYZd at 175; Senboard Sur. Co., 64 NY2d ai 

3 1 1 ; Hofel des Artistes v Geiierril Arc. Itis. Co. ufAni., 9 AD3d 18 1 , 187 [ 1 ‘‘ Dept 20041). 

“[Ilf no cause of action would exist but for tlic assault, the claim is bascd on assault and 

the exclusion applies” (Moiuit Venioii Fire I m  C‘o. 17 Crccrtiw Hoirs., 88 NY2d 347, 350 [ 19961; 

see U S .  Unclewriters Ins. Co. I! Vd-Uliie Corp., 85 NY2d S2 1, 823 [ 19951). Ganial’s claims of 

negligence in the underlying action. including those alleging negligent training and supervision, 

arise out of the alleged assault and/or battery, and thus fall within the policy exclusion (see 

Diidley‘s Rest. v Utiited Ncrrl. Itis. Co., 247 AD2d 425, 426 [2d Dept 19981; Tower Iiis. Co. of 

N. Y. v Old N. B h d  Rest. Corp., 245 AD2d 241 , 242 [ 1” Dept 19971). But for the alleged assault 

and battery, there would be 110 cause of action. 

As Garnal’s allegations fall squarely within the policy exclusion, American is not 

obligated to defend Meilinan in Gamnl’s action. In addition, bccause of the policy cxcliisioii, i f  

Meilman were found liable for Gamal’s injuries, American would not be obligated to provide 

iiideiniiificatioii. Resolution of American’s motion docs not rcquire discussing whether Meilman 

is an additional insured under the policy. Even if Meilinan were an additional insured, Anicricnn 

would bear no duties towards it due to the exclusion. American’s motion to dismiss the causes 

of action against it is granted. 

Assuming that the allegations about Patcrno are correct, Patemo is not liable toward 

plaintiffs. Even if Patemo had added Meilman to the policy, the policy would not cover 

Meilinan in the Gama1 case because of the exclusion. Therefore. Patcmo’s alleged failure to add 
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Meilman to the policy did not make any difference to Mcilnian. 

Plaintiffs allege that Patenio misled Meilman through the certificate of insurance which 

names Meilnian as an additional insured (Motion, Ex. C). Thc certificatc of insurance provides 

that it is issued as a matter of infoilnation only, that it confers no rights upon tlie certificate 

holder, and that it does not amend, extcnd, or altcr the coverage provided by tlie policies. A 

certificate of insurance is not a contract to insure and it is not conclusivc proof that such a 

contract exists (Sf. George v W. J.  Bclixey Cot-p.. 270 AD2d 17 1, 172 [ 1 'I Dept20001). The 

certificate did not provide Meilniaii with proof of coverage. 

There is also the Fact that the ccrtificatc of insurance, lhc only one produccd as cvidence 

in these motions, applies to the period eliding Junc 28, 2002, while Gama1 was injurcd in 

December 2002, after the policy period rcprescntcd in the certificate ended. Meilnian is seeking 

coverage for the following policy year. As the certificate does not apply to the policy period for 

wliicli Mcilman seeks coverage, Meilnian was not entitled to rely on it  as evidence of coveragc. 

The duty of ail insurance brokcr runs to its customer and not to a third pai-ty, unless thcrc 

is privity between the broker and the other party (At-redoildo 1' City qfNcw York, 6 AD3d 328, 

329 [ 1 Dept 20041; see Feciet-a1 Ins. Co. t' Specft-iini Itis. Bt-okercige Services, 304 AD2d 3 16, 

3 17 [ 1 " Dept 20031). Palenque was Patenlo's custoiiier. Plaintiffs allege nothing tending lo 

support the idea of privity between Meilmaii and Paterno. They had no contractual relationship, 

and any contact between them that occurred in thc course of Meilnian obtaining the certificate of 

insurance did not give rise to the privity requisitc to thc imposition of liability for negligent 

misrepresentation (see Betljarriiri Slmpiro Hecil!,~ Co. 11 K e / q x r  Ncrfl. Iiis. Cos., 303 AD2d 245, 

245-246 [ 1'' Dept 20031; see also Parrott v Coopers Cy. Lyhrciiicl, L.L.P., 95 NY2d 479, 483 
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[2000]). Additionally, wlierc, as here, certificates of insurance contain disclaimers that they are 

for infomiation only, they may not bc used as prcdicates for a claim of negligent 

misrepresentation (Beirjciiriin Shp i ro  Hetdty Co., 303 AD2d at 246). 

Plaintiffs present no triable issue as to whethcr Mcilman has cnrorccable rights as a third- 

party beneficiary. 

The movants have sliowiz that they are entitled to suniniary judginent. Plaintiffs have not 

demonstrated the existence of any triable issues o r  h c t .  The motions for suiiiiiiary judgiiient 

dismissing the causes of action as against American and Paterno are granted. 

In coiiclusioii, it is 

ORDERED that the motion by derendant John Patemo, Inc. for summary judgment is 

granted and the complaint is hereby severed and disniissed as against said defendant with costs 

and disbursenicnts to defendant as taxed by thc Clerk of thc Court upon the submission of an 

appropriate bill of costs; and it is further 

6 

[* 7 ]



, .  

ORDERED that the motion by American Safcty Insurance Co. Ibr sumrnary judgment is 

granted and the complaint is hereby severed and dismissed as against said defendant with costs 

and disbursements to defendant as taxed by the Clerk of the Coiurt upon the submission of an 

appropriate bill of costs; and it is further 

ORDERED that the remainder OF the action shall continue. 

Dated: October 16.2007 
a' - +  I j f i ;  ;' 

HON. CAROL EDMEAD 
ENTER: 

/ Carol Robinsoil Edmead, J.S.C. 
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