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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 

PRESENT: 
Index Number : 66004712006 

PART 2- 
I 

I 

VERIZON DIRECTORIES 

ATLANTIC OFFICE EQUIPMENT 

vs INDEX NO. 

MOTION DATE 

Sequence Number : 001 

AM END CAPTl ONlPARTI ES 
MOTION CAL. NO. 

I ne tollowing papers,  numbered 1 t o  were read on this motion to/for 

Notice of Motion/ Order to  S h o w  Cause  - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits - 

Cross-Motion: Yes 13 No 

Upon t h e  foregoing papers,  it is ordered that  this motion 

PAPERS N U M B E R E D  

Dated: 1 b151.7 

P 
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SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
PRESENT: Hon. LOUIS B. YOKK PART 2 

Justice 
X _________r - - - - - - -___ -~ - - - - - - - -~~ - - - - - - - - - - "~ - - - - - - - - -~~~- - - - - - - - - - -~~~  

VERIZON DIRECTORIES CORP., formerly 
known as VERTZON YELLOW PAGES 
COMPANY, 

Plaintiff, 
-against- 

ATLANTIC OFFICE EQUIPMENT CO. 
rki'endant. 

Index No. 600047/0(i 
Motion Datc 
Motion Seq. No. 001 
Motion Cal. No. - 

The following papers, numbered I to wcre read on this iiiotion for Amend Cmtion 

1 PAPEKS 
NUMBER ED 
Noticc of Motion/ Order to Show Cause - Affidavits - Exhibits 

- -  

Answering Affidavits - Exhibits -- .. I- 
Kcplying Affidavits . . -  .- I- 
Cross-Motion: [ ] Yes [XI No 

The coinplaint in this action asserts that plaintiff, a phone book dircctory, a i d  defendant, a 

busiiiess, entered into an advcrtising contract. Pursuant to the contract, plaintiff' would adverlise 

defendant's business in the August 2002, August 2003 and September 2004 Manhattan Consuincr 

Yellow Pages; in thc September 2002, September 2003 and Septembcr 2004 New York Busiiicss 

to Business dircctory; and in the August 2002 and November 2003 Superpagcs.com. Tlic contract 

provided, among other things, that if defendant failed to make timely payments plaintiff was cntitled 

to collect an 18% per annum intcrcst on the outstanding sum. According to plaintiff, $30,205 

remains duc under the contract. Apparently, the duc date was July 7,2005, as plaintiff secks interest 
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from that date and also bases its account stated claim on dcmands it allcgedIy made after July 7, 

2005. 

‘The 2-pagc complaint contains 10 explanatory paragraphs detailing the claim, and 3 

paragraphs relating to the relief sought. Of‘ the I O  explanatory paragraphs, paragraphs 1-5 appear 

on the h s t  pagc of the complaint and paragraphs 6- 10 are on the second page. 

It appears that plaintifr served the complaint, dated September 27, 2005, through the 

Secretary of State on January 23,2006. Del‘endant’s answer is dated February 22,2006. The answcr 

responds to paragraphs 1-5 only - that is, to the paragraphs contained on the first page oC the 

complaint. Moreover, in the answer defendant denies liability and seeks dismissal of the complainl. 

Thc parties appeared in this Part on April 26,2006 for a discovery conference, and apparently 

they have completed discovery. Plaintiff filed the Note ollssue on Deccmber 8,2006. The casc has 

been scheduled for incdiation and adjourned on several occasions, apparently pcnding lhe filing and 

resolution of this motion. 

Initially, this motion seeks to amend the complaint to change the name of plaintiff from 

formerly known as “Vcrizon Directories Corp., fommicrly known as Verizon Yellow Pages 

Company,”to “Jdcarc “Media Corp., formerly known as Verizon Directories Gorp." This change 

rcflects plaintiffs most recent mine changc. In support of the applicalion, plaintiff has annexed 

proof of the name change. 

Dcfcndant opposes this prong of the motion - not because of thc proposed change in caption 

itself, which defendant concedes is not prejudicial to it, but because defendant claims that it was not 

properly served with the complaint. Instead of receiving a 2-page complaint with a 10 paragraph 

description of the claiiiis and a 3-paragraph ad darnnum clausc, defendant asserts that it received only 
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the first page, which includcd the caption and the h s t 5  paragraphs of the complaint. A review of 

defendant’s answer lends some credence to this asscrtioii, as the answer only responds speciiically 

la the lirst 5 paragraphs ofthe cornplaint, which are based on breach olcontract and contained o n  

the first page of the complaint, Defendant argues that it only rcalized tlicre was a sccond pagc, which 

sets forth an account stated claim on the same hcts as the brcach of contract claim on page 1 ,  when 

it receivcd the current motion. 

PlaintifT makes several responscs to this argument, some of which lack merit. One of 

plaintiffs arguinents is dispositive o l  the issue, however. A dcfense that is based upon lack o l  

personal jurisdiction, such as improper or i ncomplcte service, is waived unless the defendant asserts 

it, with specificity, either in its answer or in connection with a pre-answer motion. Interlink Metals 

arid Chemicals, Tnc. v. Kazdaii, 222 A.D.2d 5 5 ,  58, 644 N.Y.S.2d 704, 706 ( l S t  llcpt.1996). Ilere, 

defendant allcgcdly based its decisionnot to object to the servicc, but simply to answer the complaint 

and participate in the discovery proccss, on the good hilh belief servicc was propcr. Under those 

circurnstances, its iailure may be excusable. Now, however, the incomplete service is apparcnt, and 

defendant still has not lodged a propcr objectioii to it. That is, defendant did not mc&e a motion lor 

affirmative relief; and, even now lhat it knows ofplaintiff s error, defendant continues to participate 

i n  the litigation. By this continued participation, defendant has waived its objection. ‘I’licrcfore, as 

there is no othcl- basis for defendant’s opposition to thc aincndment, the court grants the prong ofthc 

motion seeking leave to amcnd. 

Although this is not the basis for the decision above, the court notes that the actual prejudice 

to defendaiit rcsultiiig from the improper servicc is iniiiimal. The gist of thc disputc is clear based 

on the first page olthe complaint; thc sccond adds a claim for account stated, based on the same set 
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of facts, as an alternative basis for relicf. 

Second, plaintiff moves for sumiiiary judgment, arguing that there is no issue of fact 

regarding the unpaid bills and the amount due. In opposition, dcfendant submits copies of the ads, 

showing that plaintiff invariably ran inaccurate advertisemciits. Dekndant’s advertised address is 

diffcrciit from one advcrtisement to the ncxt, but every advertiscment contains an incorrect address 

for defendant. Defendant further asserts, through its counsel, that it coimplained of thcse mistakes 

on numerous occasions. 

Plaintiff asscrts that defendant’s counsel does not adcquately oppose the substance of its 

motion, becausc counsel, who submitted the aflirmation in opposition, lacks pcrsonal knowledge of 

thc facts. As plaintiff notes, in opposing a motion for summary judgment the opposing party must 

“produce evidentiary proof in admissible form sufficient to cstablish the existcnce olmaterial issucs 

of fact which require a trial of the action.” Fimeroa v. Luna, 281 A.D.2d 204, 206, 721 N.Y.S.2d 

635,637 ( l r t  Dept. 2001). 1 lowever, defendant’s counsel’s afhmation is sufficient “as a vchicle to 

introducc documentary evideiicc in support of‘ a motion for summary judgment.” Lewis v. Safetv 

Disposal System ofPennsylvania, Iiic., 12 A.D.3d 324,325,786 N.Y.S.2d 146,148 (1 “Dept. 2004). 

‘Ihc cvidence showing that cvery relevant advertiscmeiit was inaccurate raises a triable issue. 

Plaintiff argues that defendant approved the advertisements, with the wrong addrcsses, and thus any 

inaccuracics are defeiidant’s lajult and rcsponsibility. However, in support of this, plaintiff submits 

evidence only as to a 2002 advertisement. ‘k re fo re ,  plaintiff is entitled to prevail as to the 2002 

advertisement but factual issues remain as to whetlicr objections were lodged as to any of the other 

advertisemcnts in question. 

The Court notes, however, that to prove it docs not owe money to plaintiff for the other 
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advertisements, defendant will have to submit persuasive evidence showing that it objected to them 

within a reasonable time. At this point, dcfcndant’s assertions to this effcct - through its counsel - 

have no evidentiary weight. Defendant also submits a printout showing that it made partial payments 

on its bills, but this printout does not idcntify any party involved and no party with knowledge has 

submitted an affidavit jdcntilying it. Thus, the printout has no cvidentiary value and the Court does 

not considcr it. 

Based on the above, therefore, it is 

ORDERETI that the prong of plaintiff’s motion that seeks lcave to amend the complaint is 

granted, arid plaintiff shall scrve an amended complaint - which amcnds the caption to rellect 

plaintiffs name change but otherwise rcrnains the same - within 30 days of entry ofthis order, along 

with a copy of this order with notice of entry thereof; and it is furlher 

ORDEMD that plaintiff also shall file a copy or  the amended complaint, along with this 

order with notice of cntry, with the Trial Support and County Clerk’s offices, which are dirccted to 

a 
hark -heir l Y c o &  

ccordingly; and it is further 

ORDERED that the defendant shall scrve an answer lo thc amended co 

days from the date of said service; and it iurthcr 

ORDERED that the prong of the motion sceking summary judgment is 

Dated: 10 /51q En t u :  
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