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SUPREME COURT OF THE STATE 4 F NEW YORK - NEW YORK COUNTY 
1 

DDCQThlT, 

Index Number : 112908/2004 
JONES, SHIMBA 

BLOOMBERG, L.P. 
Sequence Number : 002 

PARTIAL SUMMARY JUDGMENT 

vs 

PART 

INDEX NO. 

MOTION DATE 

MOTION SEQ. NO. 

MOTION CAL. NO. 

_. I_ 

f h s  following papers, numbered 1 to 'were read on this motion tolfor 

PAPERS NVME!%ED 

Notice of Motion/ Order to Show Cause - Affidsvlts - Exhiblts ... 
Answering Affidavits - Exhibits 

Replying Affidavit x 

Cross-Motion: Yes 7 No 

Upon the foregoing papers, it la ordered that this motion 

I 
_,_Cr___.  --- IS DECIDED - ---  - 

~ / .-- - 
W ACCORDANCE WITH ACCOMPANYING MEMORANDUM DECISION 

Dated: 4 
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Check if appropriate: 'a DO NOT POST REFERENCE 

[* 1 ]



Plaintiff, 

"against- 
BLOOMBERG, L.P 

Index No. 112908/04 
Mtn. Seq. 002 

Defendant. 
___r______r---___l__------------------*---------------------.--"-------------------.- X 

TOLUB, J.: 

By this motion Defendant seeks partial summary judgment 

dismissing P l a i n t i f f ' s  second cause of a c t i o n  for r e t a l i a t i o n .  

Defendant's motion is denied .  

EzG& 

The P l a i n t i f f  was hired by the Defendant Bloomberg, an 

international media company, in October 2 0 0 0 .  P l a i n t i f f  was 

h i r e d  as  a Network S e c u r i t y  Technician focusing on intrusion 
i 

detection. While s t i l l  employed by the Defendant  in 2004,  

commenced t h i s  a c t i o n  alleging (1) discrimination; 

retaliation. 

Plaintiff claims that her supervisor, Mr. 

harassed her a t  work causing a hostile and 

environment. P l a i n t i f f  f u r t h e r  claims that a f t e r  she hired an 

a t t o r n e y  to p r o t e c t  her interests, she was f u r t h e r  i n t i m i d a t e d ,  

harassed and discriminated against. She claims that because of 

the actions of Defendant's employees s h e  s u f f e r e d  severe 

emotional and mental distress and was therefore required to go on 
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medical l eave .  

When Plaintiff returned from medical leave, she claims she 

was retaliated against by be ing  transferred t o  the position of 

Help D e s k  Representative. Plaintiff claims t h a t  the new position 

was crea ted  by the Defendant  a s  a p r e t e x t  with which to criticize 

h e r  performance i n  her new role and further create a hostile work 

environment so that Plaintiff would have no choice  b u t  to r e s i g n .  

Additionally, P l a i n t i f f  claims that in J a n u a r y  2005  she was 

summoned to Defendant's Human Resources Department and accused of  

violating Defendant's standards and policies by creating a 

business which  directly competes with Defendant .  

Defendant  referred to s p e c i f i c  websites that Plaintiff had 

designed. P l a i n t i f f  claims that these accusations are  a l s o  

retaliatory in n a t u r e  and that while it i s  true t h a t  she created 

websites, she created them on her own time, as a hobby, and they 

do not compete i n  any way w i t h  Defendant's worldwide corpora t ion . ' -  

Specifically, 

P l a i n t i f f  was terminated on March 24, 2 0 0 5 .  

Defendant argues that when P l a i n t i f f  was hired she e n t e r e d  

into a Confidentiality Agreement w i t h  the Defendant. Defendant  

claims that Plaintiff engaged in competing business activities 

during Defendant's business hours. Defendant claims t h a t  

P l a i n t i f f  developed a t  l e a s t  one technology company (Secure 

Networks ,  LLC) and was i nvo lved  with other businesses such  as 

Bubble Gum Nursery, LLC, True Lingerie and Shimba's 
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Transportation. 

the potential conflicting businesses a round  J a n u a r y  2 0 0 7  and that 

i t  consequently m e t  w i t h  Plaintiff on J a n u a r y  5 ,  2 0 0 7 .  

time Plaintiff provided little information about the o t h e r  

business she was involved w i t h .  I n  addition, Defendant  a r g u e s  

that Plaintiff's work performance was mediocre a t  best and that 

she had severe a t t e n d a n c e  problems. Defendant asserted 

counterclaims for breach of the Confidentiality Agreement and 

fiduciary duties by engaging in non-Bloomberg business a c t i v i t i e s  

during h e r  Bloomberg employment. 

Defendant  claims that i t  o n l y  f o u n d  out abou t  

At that 

By this motion, Defendant seeks partial summary judgment 

dismissing Plaintiff's second cause of a c t i o n  for retaliation 

a r g u i n g  t h a t  Jones was l a w f u l l y  terminated based on he r  disregard 

of the Company p o l i c y  and d i r e c t i v e s .  Defendant's m o t i o n  i s  

denied 

D i $ c ; u s ~  n 

As w i t h  any motion for summary judgment, success is wholly 

dependent on whether the proponent  of  either of t h e  respective 

motions h a s  made a "prima facie showing of entitlement to 

judgment  a s  a mat te r  o f  law, tendering s u f f i c i e n t  evidence t o  

eliminate any material issues of fact" (Walff v New York C i t y  

Trans.  Auth., 2 1  AD3d 9 5 6  [2d Dept 20051,  quoting Wineuxsa d v New 

York Universitv Med, Ctr", 64 NY2d 851, 853 [ 1 9 8 5 ]  [internal 
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quotes omitted]. 

sum t o t a l  of t h e  undisputed f a c t s  establish the elements of a 

claim or a defense a s  a matter of law. This means that none of 

the material elements of the claim or defense are in dispute 

(Barr, Atlman, L i p s h i e ,  Gerstman, New York C i v i l  Practice Before 

T r i a l ,  [James Publishing 20061 537:lBO). 

A party is entitled to summary judgment  if the 

On defendant’s motion for summary judgment, defendant may 

demonstrate the lack of several prima facie elements of 

plaintiff’s c a s e ,  however, to prevail, d e f e n d a n t  only needs to 

demonstrate t h e  absence of  a single element (Barr ,  Atlman, 

L i p s h i e ,  Gerstman, N e w  York C i v i l  P r a c t i c e  Before T r i a l ,  I James 

Publishing 20061 § 3 7 : 1 8 2 ) .  Once defendant  presents evidence 

showing t h e  absence of f a c t s  necessary to establish a prima f a c i e  

case,  t h e  burden s h i f t s  to the p l a i n t i f f  ( B a r r ,  Atlman, L i p s h i e ,  

Gerstman, N e w  York C i v i 1  Pract ice  Before Trial, [James 

Publishing] § 3 7 : 1 9 0 ) .  Defendant’s motion is predicated upon t h e  

argument that Plaintiff falled to make out a prima f ac i e  case f o r  

retaliation. 

P l a i n t i f f  brought her retaliation claim pursuant to the New 

York C i t y  Human Rights Law. This law was enacted t o  p r o t e c t  

against the danger of employment discrimination and is construed 

liberally. (Administrative Code of the C i t y  of N e w  York, T i t l e  8 ,  

§8-130; K r o h  v. Ne w York C itv P o l i c e  Departmen t, 2 NY2d 3 2 9  

, 13 Miac.3d [ 2 0 0 4 ]  ; Farriiaj a v.  Nort h S h o r e  Un i v e r a j  tv H o s n i t a l  
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7 4 0  [Sup Ct NY Cty 2 0 0 6 1 ) .  

recognized that discrimination is r a r e l y  s o  o b v i o u s  or so overt 

t h a t  i t s  recognition is instant and conclusive, rather, it is 

usually accomplished by devious and subtle means. 

N e w  York Courts have repeatedly 

(New York C i t v  

Board at1on v .  B atista , 5 4  NY2d 379,  3 8 2  [1981]; S o w  V, 

er ican  A irlinea, IPC,, 193 AD2d 153, 160 [lSt Dept 19931; P a w  

of Educ 

COIL eue v.  C ~ m m  issisn on Human? u c r h t  s, 38 NY2d 28 ,  40 [ 1 9 8 5 1 ) .  

To establish a prima facie claim f o r  retaliation, t h e  

p l a i n t i f f  must show (1) t h a t  she engaged in a protected activity; 

( 2 )  that her employer was aware o f  the p r o t e c t e d  a c t i v i t y ;  

t h a t  she suffered an adverse employment a c t i o n ;  and ( 4 )  a causal 

connection between the two, ewish G uild ' f o r  t h e  (Forrest v ,  J 

Blind, 3 N Y 2 d  295, 312 [ 2 0 0 4 ] ;  v. Brookdale  U n  ivsrsitv W o i a  

& a n i t a l  , 800  NYS2d 345 [Sup .  Ct. Kings Cty. 2 0 0 4 1 ) .  Plaintiff 

is n o t  required to show that retaliation was t h e  only reason for 

her termination, only t h a t  it was a motivating factor. (Desert 

Palace,  Inc . v. C 0 s t.a , 5 3 9  US 90, 101 [ 2 0 0 3 ] ) .  

( 3 )  

Here, it is undisputed t h a t  Plaintiff complained about h e r  

supervisor's sexually harassing c o n d u c t .  T a k i n g  Plaintiff's 

f a c t s  as true, Defendant was aware of the harassment because of 

t h e  numerous complaints filed. Each o f  P l a i n t i f f ' s  complaints i s  

a p r o t e c t e d  a c t i v i t y  under  the New York City Human R i g h t s  Law, 

which defines p r o t e c t e d  a c t i v i t y  as  "opposing any p r a c t i c e  

forbidden under this chapter . . . "  (Administrative Code of t h e  C i t y  
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Accordingly it is 

ORDERED that Defendant's motion for summary judgment 

dismissing Plaintiff's second cause of a c t i o n  for r e t a l i a t i o n  i s  

denied. 
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