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L I X I I I  i tit- ti)llowing papers numbered 1 to 24 read on this motion for summary iudgment ; Notice of Motion/ 
( ) r i i ~ ~  io Slio\\ C ~ I I I S C  and  supporting pal3er!i 1 - 15 ; Notice of Cross Motion and supporting papers 16-22 ; Answering Affidavits 
. I I I ~  , t i p p o i - t i i i i  Ix ipc ' rz  -.; Iieplying Affidavits and supporting papers 23-24 ;Other ; (p 
~r~ ) I t  IS 

ORDERED that this motion (001 ) by defendant, James D. McChesney, M.D., pursuant to CPLR 
:li I2 y-:i i i i~ii ,c sumiiiary judgiiieiit clisiiiissing plaintifrs complaint, is denied; and it is further 

O R D E K E D  t ha t  this cross rnotion (002) by plaintiffs, Denise H. Lent and Philip Lent, pursuant to 
< ~ P i , R  3 0 2 5 ( + )  I O  miend the complaint to add additional defendants and to assert a claim against James D. 
h4cCl~esiiu;', M.D. ,  P,C., Stuart B. ('heniey, M.D., P.C. and Robin Kaminerer, is granted and a 
jtil)plet1lelir,.ll jLil11liions and the proposed mended complaint shall be served by plaintiff within forty five 
d~i !  s (1 1' t hc  idxi. o!. this order. Dcfendants are directed to serve their respective answers within thirty days 
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I lie c‘onipl, i int  of this action sets forth causes of action sounding in medical malpractice and lack 
ol irirbr-mcci i onserit 011 behalf of plaiiitiff’ Deiiise H. Lent, with a derivative cause of action for loss of 
w-\ iics assortcd on bchalf of Philip Lent Plaintiff alleges, i/?ter alru, defendants failed to timely and 
piopcrly cii~griosc ‘I depressed fixture of tlie lateral ttbio-femoral joint space and joint effusion, failed to 
~ i i i i e l ~ /  opci :ILL’ 10 correct the depressed fracture, and failed to infonii plaintiff of her condition and lack of 
11 c,itnicnt, c msing plainli fl‘to lose the opportunity to undergo an acute open reduction with internal 
l i \ , i t i o i i  t h L i : ,  caiisiiig irreparable damage with developineiit of arthritis and need for additional surgery. 

1 ) e n r ~ c  1 ci11 had becn iii\olvcd i n  a roll over automobile accident in Oneonta, New York, on 
( )c!oJ-~ci 1 7 7r )I 1 I , mc l  \\as broiight to the eiiiergency department at A.O. Fox Memorial Hospital for care 
J I I C I  t r e~ t tnc i i i .  \.\ htcli consisted, in pan, of various x-rays. She was seen at the emergency department at 
4 0 f n\ ’v l c~ i i io i - i a l  I-fospital by physician Frances Nolan, M.D. who ordered various x-rays of both 

l,iicd\, l;ici,! bones. ,ind ccrbical spine and CT scan of her head. Plaintiff was then diagnosed with a non- 
displ,icecl fi~;ict~ti-c of the sk~ill,  kiiec pain and multiple scrapes and contusions. 

Defenciant James McCIiesney, M.D. seeks summary judgment dismissing tlie complaint as 
‘isscrted ayainst him alleging he did not read or interpret the x-ray of plaintiffs knee and did not 
~~crwii; i l ly L ‘ I I I ~ I O Y  111- Claire ‘4 Beetlestone, M.D., who did read the x-rays. Dr. McChesney further 
c!llc~~:s tli‘ii [ ) I  t3cctlestoiic \vas employed by James McChesney, M.D., P.C., and not by James 
‘Clc(’l1c.sne\ ‘L1 I’, 

1 lie 3ioponeiit of (1 s~l~iiiiiarv judgment motion inust make a prima fiicie showing of entitlement to 
~ ~ ~ d y i i c i i t  Lib ‘1  in,itter of Id\\, tendering sufficient evidence to eliminate any material issues of fact from the 
L ~ S C  I o gr,int sLimiiiary judgment lit must clearly appear that no material and triable issue of fact is 
presented (Silliiiuii v Twmtietli Ct?nticry-Fo-~ Film Corporation, 3 NY2d 395, 165 NYS2d 498 [ 19571). 
I he iiio\ ;tiit liLis the initial burden of proving entitlement to sumiiiary judgment (Winegrad v A! XU. 
Il.fet/ica/ Cmtc~.  04 NY2d 8 5  1, 4S7 NL’S2d 3 16 [ I  9851) Failure to make such a showing requires denial 
0 1  tlic inotion icg:,~itflcss of thc sufficiency of the opposing papers (Wiizegrad v N. Y.U. Medical Center, 
\ l (p /  u )  0 n c  c ,uch pioof‘ has been offered, the burden then shifts to the opposing party, who, in order to 
i l c l L c l l  the i i i c ~ t i t ) i i  toi s~iniriiai-y judgment, m u s t  proffer evidence in admissible form ... and must “show 
1,icts \ufficreiit to icquire a trial of any issue of fact” (CPLR 3212[b]; Ziickeriiznn v City ofNew York, 49 
\ \r  2d 557 42: \\i’S2d 595 [1980]) The opposing party inust present facts sufficient to require a trial of 
JII> issue oi f‘icl by producing evidcntiary proof in admissible form (Joseph P. Day Realty Cory. v 
f ~ ~ r o s o i i  ProrlJ.. 14s AD2d 499, 538 NYS2d 843 [2’ld Dept 19791) and must assemble, lay bare and reveal 

hi\  pmo( 111 oidei t o  establish that the matters set forth in liis pleadings are real and capable of being 
c ~ d ~ l i s h e d  I Cirsfro v Liberty B i i ~  C‘u., 79 AD2d 1014, 435 NYS2d 340 [2’ld Dept 19811). Summary 
ludyncnt h ~ l l  o n l y  be granted when there are no issues of material fact and the evidence requires the 
coui t LO cliicct ‘I iudgiiieiit i n  favor of the  movant as a matter of law (Friends o f h i m a l s  v Associated 
F U I .  Vffr\., 40 \1’2d 1065. 416 NYS2d 790 [1979]) 

In h i  pport o f  his motion, Dr. McCliesney has submitted, inter d i n ,  copies of the pleadings, 
\ eri tied b i l l  o t  particulars. supplemental bill of particulars, uticertified copy of plaintiffs medical records 
li-oiii 4 0 b o k .  Vl/Iemonal Hospital, unsigned, iinsworii copies of the transcripts of the examinations before 
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[ r i d  01’ lames I )  VlcC’hesiiey, M.D and Claire Beetlestone, M.D., affidavit of James D. McChesney, 
A4 I, , m d  cop’! ol’m eiiiploynieni agreement. 

DI-. \/Ic(l’Iiesiiey sets forth in his supporting affidavit that radiological services were provided to the 
.\.O. Fox Mcii-iorial Hospital by the professional corporation of James D. McChesney, M.D., P.C., 
o1.n hich lic is the president. IHe states that since he did not participate in plaintiffs medical care and 
rrcaimcnt a t i d  did tiot read or interpret plaintiffs x-rays at the hospital, and is not Dr. Beetlestone’s 
c 111 1: Io >,e r. t 11 c ;IC: t i c) 11 again st hi ni slio LI Id 1) e di sni i ssed. 

Dr- \/lc(‘liesney states that during his depositlon he testified that he paid a salary to Dr. 
Hcerlcstonc In xtiiality, he now states, Dr. Beetlestone is paid by and through a New York professional 
XI-\ icc coi-p~r;itioii entitled “James D McChesney, M.D., P.C.” Dr. McChesney also states that during 
111s tleposltrcti lic b ~ ~ t c d  hc considercd himself to be Dr. Bettlestone’s employer. He now testifies that Dr. 
Hecilestonc \ \  ‘1:; < i n  ciiiployee of a professional service corporation entitled Jaines D. McChesney, M.D., 
i’ 

111 h t i p p o i t  0 1  this c1,iiiii that he is ‘1 professional corporation, Dr McChesney has not submitted a 
~ o p \  ol .ins/ pL1pcis cicmonstr,iting there was a corporation filed with New York State at the time ofthe 
,ilieged iiialyli ,iclicc Additionally, Dr McChesney has raised credibility issues by attempting to change 
his ciepositicii tcstimoiiy at this late date after a suinmaryjudgnieiit motion has been made (see, Zanzir v 
Hiltorr Hotels Gorp, 304 AD2d 493, 758 NYS2d 645 [ I ”  Dept 20031; Breco Envitl., Inc. v Town of 
Siiiithtowii, ? 1 AD2d 350 8 I8 NYS2d 244 [2’ld Dept 20061; Sirrrlo v Albany Collision Supply, Inc, 8 
‘11)V 0 5 5  -‘Y hj S2d 544 [T“ Dept 20041). 

C ‘ P L  i i I I o( ‘I) pro\ ides “The depositioii shall be submitted to the witness for examination and 
sh,ill he I-cad 7 0  01 171 him or her, and m y  changes in form or substance which the witness desires to make 
~,li,ilI bc eiitci-d .it the end of tlie deposition with a statement of the reasons given by the witness for 
iiiLd\ing thctii 
.diiiinister ;in o,itli I f  the hitiless fiiils to sign and return the deposition within sixty days, it may be used 
‘IS fully as 11-ough signed No  changes to the transcript may by made by the witness more than sixty days 
.Jtoi s~rbmis~ron  to tlie witness for cxamination 

I he dcposition shall then be signed by the witness before any officer authorized to 

In th:  instmt action, Dr McChesney has not produced a signed and sworn copy of the deposition 
i‘insct i p t  v, 1 ~ 1 1  ri-i,itLi sheets wliereiii the corrections which he IS now asserting were made within sixty 

dCi\s o f  I C C L  pi 0 1  thc transcript. thus raising credibility issues concerning his cui-rent averments. These 
I I cciihilitv i>stieb L i ~ c  not to be detei-mined on a motion for suniniary judgment (CPLR $3212(b), S.J. 
C’ripebiii A\soL*iLite$, Iizc. v. Globe ICfaiiidiicturiiig Corporation, 357 N.Y.S.2d 478, 34 N.Y.2d 338 [ lst 
LJept ! k)74j I 

Unclri tlie doctrine of respondeat superior, a corporation, including a professional corporation, is 
I i h i L  loi a 1tJi-t committed by its employees acting within the scope of their employment (Yarziv v Taub, 
7 1 h  AD3d l7 3. 08 i NYS2d 34 [ I  ” Dept], cf, Beariciiairzp v City of New York, 3 AD3d 465, 771 NYS2d 
130 [?lid Del71 2004]). However, a shareholder, employee, or officer of a professioiial corporation is 
Ii,iblc on1> 131 iiegligmt or wrongful acts committed by him or by any person under his direct supervision 
a i d  control .A hi le i-cndering professional services on behalf of such corporation (Muller v Tallizzaga, 255 
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lD7d 5 0 3 .  08 1 Nj'S2d 90 L2'ld Dept 19981) I n  that defendant McChesiiey has not provided this Court 
\L rth 2114' si i~poi-t i i~g evidence for t h i s  court to determine as a matter of law that Dr McChesney does not 
p i \  01 eiiiplo\ Dr Beetlestone as his employee, Dr. McChesney has not demonstrated entitlement to 
5 t i  111 in .ir> I ~ i ( i ~ ; n i  e11 I d I sni I SSI ng the c onip 1 'uii t 

.4ccirt i inyly,  motion (001 ) is denied. 

'l'ui-iiiiig tc! motion (002), plaintifik seek to amend the caption and the complaint to add James D. 
Vlc('hesne~, b1.D.. P.C., Stuart B. Clierncy, M.D., P.C. and Robin Kanimerer as defendants and 
cinployees oi' thc asserted professional corporations. In support of this application, plaintiffs have 
subinitted, / ~ i / c ' r  c i f / i i .  an uncertified copy of the transcript of the exaniinations before trial of Stuart 
('licinzy, %I. D . unccrtified copies of plaintiffs medical records, affidavit and report of plaintiffs expert, 
and ;I proposed amended verified complaint. Plaintiffs also refer to exhibits A-L appended to the 
;i t'li 1-111 at i o 11 11 1' .I ti I i (.> .I . V asci iiez . 

Plaiiiti t'fs claim that after the expiration of the relevant statute of limitations and not long before 
[lie iiistant m o t i o n  practice, plaintiffs were, for the first time, advised of the existence of professional 
corporatioiic, hcaring thc names ol'clef'endant James D. McChesney, M.D., P.C, and Stuart B. Chemey, 
VI i )  . I' ( 

('P1,K ? 0 7 ( b )  provides "a party may amend his pleading, or supplenieiit it by setting forth 
, idcI i t ion ,d  or subscq~ient transactions or occurrences, at any time by leave of c0Li-t or by stipulation of all 
~ . I I  t IC's Le,) c shall he freely given iipoii such teiiiis as may be just including the granting of costs and 

1, 

collllllllallccs 

While le'ive lo amend pleadings should be freely granted, such a decision lies within the discretion 
o !  I ~ C  t r l d  iciurt .itid the exercise ol'that discretion should not be lightly set aside. Lateness in making a 
iiiotioii to ,.mend. coupled with the absence of a satisfactory excuse for the delay and prejudice to the 
opp~s ing  p r t y ,  justifies denial of such a motion (Thibeault v Pufiiza, 266 AD2d 616, 697 NYS2d 404 [3rd 
Ucpt 10091 
siyiificant cr itcrion since the court must also consider how long the amending party was aware of the 
1.icts upon 11 hich the motion was predicated and whether a reasonable excuse was offered for the delay 
(!lliir~r~.v-G'r?rrliieu Mgt. v Iroquois Gas Traizsiiiissioiz Sys., 25 1 AD2d 954, 674 NYS2d 820 [3rd Dept 
1 W h  J) In  t h c  i i i s~ in t  x t ion ,  the Note of Issue and Certificate of Readiness were filed January 22, 2007. 
Di b l c (71 icwe~s '~  ~xainination belore trial was conducted August 25, 2006, and he has only come 
fi)i \LUI 1 1 0 ~ .  oii a motion for suiniiiary j udgiiieiit, after the expiration of the statute of limitation, asserting 
har lit i s  1101 thc employer of, and does not pay, Dr. Beetlestone. As such, this IS a situation in which 
dclcnchits' cleldy in revealing this infomiation causes severe prejudice to plaintiffs in light of the 
c\pii-ation oJ't11c statute of limitations I n  opposing this motion, defendants have not articulated 
suhstantial ~ e l i i d i c e  or actual prejudice if such amendment is permitted (see, Wiesel and Roseizweig v 
Rirbiirsteitr rr/k/cr Krilineir Rubiiistdiz, 2006 NY Slip Op 51 107U, 12 Misc3d 1168A, 820 NYS2d 847 
[ V'issaii ('oiintv 2006])  In fact, Dr Chemey has not opposed this motion. 

U'1iei.e a note of issw and cei-tificate of readiness has been filed, prejudice is a less 

As :AX[ h i - t l i  ~ b o v c ,  under the doctrine of respondeat superior, a corporation, including a 
p ro  tcssianLiI corporation, 1s liable for a tort committed by its employees acting within the scope of their 
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cnipioyiiient / liuiiil 1' Tmib, supra), and a shareholder. employee, or officer of a professional corporation 
IS  liable only f o r  negligent or wrongful acts coiniiiitted by hiin or by any person under his direct 
super\ ision and control while rendering professional services on behalf of such corporation (Moller v 
Tcrffiiiaga, siipra) Merit has been demonstrated by plaintiffs in support of making such amendment to the 
iumnions aiiJ complaint i n  that both Dr Clieniey and Dr. McCIiesney assert they are professional 
c.orpor;i t i oris 

Pldiiitil17\ eLpert opines that tlie x-rays from A . 0  Fox Memorial Hospital on October 13, 200 
.md ,~il~ecl~i(:iit \-r,iys read by defendants, reveal a depressed fracture of the lateral tibial plateau with 
\\ idcniiig ol tlic 1,1tcial tlblo-femoi-a1 joint space with joint effusion, which was not diagnosed by 
de lkn d a 17 ts 

Additionally. the report and dffidavit of plaintiffs expert sets forth a basis upon which to prerme 
Iiabilit> in tl-c c:ompl,iint against the proposcd defendants based upon his expert opinion that there was a 
depi cssecl li-actiirc o f  the right Iwee i n  the x-rays interpreted as negative by defendants. 

In  th,u 111c ctii-rent defendant!j, and the proposed defendants, are united in interest (see, Brock v 
Run, 83 AD2d 6 1 .  143 NYS2d 407 [2'ld Dept 19811; Grossriinri v Tlie New York City Health arid 
Cospitrrls Cwyoration et a[, 178 AD2d 323, 578 NYS2d 135 [ 1 'I Dept 199 11) concerns regarding tlie 
cypiratioii o !'the statule of liinitatioiis and service upon the proposed defendants are eliminated. Robin 
I<amincrer. ;1 physician's assistant, is alleged to be an employee, agent or servant of Stuart B. Cherney, 
M.D., P.C . ;tcting under his supervision, and is alleged to have rendered care and treatment to plaintiff on 
o r  31X)Llt OctJbel. 22. 200 1 

4 c c 0 1 d i r i ~ l ~ .  pla~ntiffs' motion (002) to serve the proposed supplemental summons and amended 
i ~ o n i p l a i n t  I S  gi aiited and the same shall be served by plaintiff within forty five days of the date of this 
order IDefeiidaiits 'ire directed to serve their respective answers within thirty days of the date of this 
ol-dcr 
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