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Y 0 R-4 MEN GO LJC H IAN, MARK A. MUSACHIO, ESQ. 
Attorney for Plaintiff 
1641 Deer Park Avenue 
Deer Park, New York 1 1729 

SCALZI & NOFI 
Attorneys for Defendant 
150 Broad Hollow Road, Suite 320 

P lai 11 tiff, 

- against - 

ClHRlS CAS E l  IANO,  

Defendant. : Melville, New York 11747 

1Jpo i i  ~ h e  l o l l ~ ~  itig p p e l s  numbeied I to 23 lead on this motion for sunmiary ludgmeiit ; Notice of Motion/ Order to 
Sho\v ( ’ ~ i i x  ~ 1 ~ 1  \~ippoi ttng p q e t  s 1 - 10 , Notice of Cioss Motion and supporting papers -; Answering Affidavits and supporting 
papet i 1 I - 2 0  liepi) 1112 Af-lidavits and suppoiting papeis 21 - 23 ; Othei -; (1 
trrtl9rmatrrml 11 I \  

ORLIERED that this motion by defendant for summary judgment dismissing the complaint on the 
basis that p1;iintiff did not sustain a “serious injury” as defined in Insurance Law 5 5102 (d), is denied. 

This 15 ai action to recover damages for serious injuries allegedly sustained by plaintiff as a result 
o f a  niotol- \cliicle accident that occurred at or near the intersection of Colonial Street and Larkfield Road, 
E,isl Northport, hew York on November 1 ,  2002. The accident allegedly happened when the vehicle 
owlied and operated by defendant struck the vehicle operated by the plaintiff. Defendant now moves for 
an order puisuant to CPLR 32 12 gr,mting him summary judgment dismissing the complaint on the 
grounds thai plaintiff did not sustain a “serious injury” as defined in Insurance Law 9 5102 (d). 

Insuixiicc Law $ 5 102 (d) defines “serious injury” as “a personal injury which results in death; 
dismeiiibci-i~iciit~ significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body 
o r y n ,  member, liinction or system; pennanent consequential limitation of use of a body organ or 
member; sipiticant limitation of use of a body function or system; or a medically determined injury or 
impairiiieiit o t  a non-pernianent nature which prevents the injured person from performing substantially 
~ 1 1  ofthe matcnal acts which constitute such person’s usual and customary daily activities for not less than 
tiinoty days d~iring the one hundred eighty days iinmediately following the occurreiice of the injury or 
i i i i  painiien~ ’ 
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111 ordcr to recover under the “permanent loss of use” category, plaintiff must demonstrate a total 
loss o f  use ol a body organ, member, function or system (Oberly v Bangs Ambulance Iizc., 96 NY2d 295, 

“pernianent consequential limitation of use of a body organ or member” or a “significant limitation of use 
:)fa body function o r  system” categories, either a specific percentage of the loss of range of motion inust 
be ascribcd o r  there must be a sufficient description of the “qualitative nature” of plaintiffs limitations, 
wi th  a11 objectil c basis, correlating plaintiffs liniitations to the normal function, purpose and use of the 
body part (7orrre v .4vis Rent A Car Systems, Zizc., 98 NY2d 345, 746 NYS2d 865 [2000]). A minor, 
mild or sliglit limitation of use is considered insignificant within tlie meaning of the statute (Licari v 
Elliott. 57 hJ’2d 230, 455 NYS2d 570 [1982]). 

777 - I NYS2d 378 [2001]). To prove the extent or degree of physical limitation with respect to the 

11 IS O I  tlic co~irt  to determine in the first instance whether a prima facie showing of “serious 
iiijury” has l w n  made out (Tippirzg-Cestari v Kifhemzy, 174 AD2d 663, 571 NYS2d 525 [2d Dept 
1 09 1 1).  Tlic 1111 tial burden is on the defendant “to present evidence, in competent fomi, showing that the 
plaintiff has i i o  c;i~isc of action” (Rodriguez v Goldstein, 182 AD2d 396, 582 NYS2d 395, 396 [ ls t  Dept 
10921) On( c dcfeuclant has met the burden, plaintiff must then, by competent proof, establish a prima 
I’acie case that  such serious injury exists (Caddy v Eyler, 79 NY2d 955, 582 NYS2d 990 [1992]). Such 
prool; in order to  bc in a competent or admissible fomi, shall consist of affidavits or affirmations (Pagarzo 

Kingsbur!, I S3 AD2d 268, 557 NYS2d 692 [2d Dept 19921). The proof must be viewed in a light most 
t‘morable to the iioiinioving party, here, the plaintiff (Caiiznzarere v Viffanova, 166 AD2d 760, 562 
YYS2d 808 [ i d  Dcpt 10~10]) 

In support ol’tliis motion, defendant submits, inter alia, the pleadings; plaintiffs bill of particulars; 
tlie affiiiiied repoil of defendant’s examining orthopedist, S. Farkas, M.D.; the affirmed report of 
defendant’s ~ ~ < ~ i l i l i I l ~ 1 ~  neurologist, Beatrice C. Engstrand, M.D.; and the plaintiffs deposition testimony. 
Plaintiff claims in her bill of particulars that she sustained a transitional vertebra at L5; herniated discs in 
~ l i c  cervical S ~ ~ ~ I I C ,  causing spinal cord compression and requiring spinal surgery; a right shoulder injury; 
ccrvical radiculopatliy; a limitation (of the range of motion of the cervical spine in various directions; and a 
scvcre exacc hution of ;I pre-existing degenerative condition of the cervical spine. Plaintiff claims that she 
\\’as par ti all^^ disabled l‘rom November 1, 2002 to date and continuing. Additionally, plaintiff claims that 
she has been iiicapacitated from woirk for a period exceeding the statutory minimum for a serious injury, 
a i d  that she Ius bccn incapacitated from work on an intemiittent basis since the accident. The Court 
construes these allegations to mean that plaintiff claims that she sustained a serious injury in the 
categories o I’ ;I pci-mancnt consequeiiitial limitation, a significant limitation and a non-pemianent injury. 

. .  

111 hi: ;  report dated October 24, 2006, Dr. Farkas states that he performed an independent 
orthopedic eXciiiiination of plaintiff1017 that date, and his findings include thoracolumbar scoliosis with a 
left-sided 1-11-1 hump; a motor exam that was “5-t”; full stability of the right shoulder with a negative 
impingeiiiciit test; and a negative straight leg raising test. He also found that plaintiffs cervical rotation, 
ilexion and c x  tension were 70170, 40 and 40 degrees, with the normal ranges being 70-80/70-80, 30-50 
;md 30-50 d y r e e s .  I n  conncction wiltli plaintiffs range of cervical motion, Dr. Farkas noted that she 
promptly rotated her cervical spine at least 80 degrees to the left and right as he examined her shoulder 
and perform XI the sensory portion of the examination. Additionally, he found that plaintiffs active right 
shoulder a b c  tiction was to 100 degnxs, but that her passive range was to 120 degrees. Dr. Farkas further 
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li7und that pl;iinti ff’s internal rotation of the right shoulder was to “L4 bilaterally,” with normal being 160- 
170 degrees In this rcgard, he connnented that there was a “subjective show of a decreased range of 
niotion” ol’thc riglit shoulder as plaintiff resisted any further motion. Dr. Farltas opined that plaintiff 
sustained a sprain of the riglit shoulder and sprains of the cervical and lumbar sprains which had resolved, 
and that hei- c e n  ical myofascitis which was due to a pre-existing pathology. He also opined, however, 
that the decreased range of motion of the right shoulder may have a “cervical component”. Furthermore, 
Dr. Farlcas concluded that plaintiff was capable of carrying out the activities of her daily living and that 
slic was not disablcd. 

I n  h c  1 rcpoi-t dated October 27, 2006, Dr. Engstrand states that she performed an independent 
neurologic31 e)camrnation of plaintiff on October 24, 2006, and her findings include a normal range of 
motion ol‘the cervical spine; nonnal muscle tone, bulk and power with no atrophy or fasciculation; 
nonnal scnsory testing: reflexes that were “2” and equal bilaterally; and a normal gait. She also observed 
that plaintill’s ccrbical flexion, extension, rotation and lateral flexion were 45, 15, 70 and 40 with the 
nomial rangcs being 45, 45, 70 and 40 degrees. Dr. Engstrand opined that the 30 degree limitation of 
plaintiffs c m  ical extension was due to “guarding from pain,” and that the herniated discs in her cervical 
spine were h e  to ;in unrelated compressive disorder. Dr. Engstrand further opined that plaintiff sustained 
a sprain o f t  ie  c c n  ical spine, but that she also liad pre-existing degenerative disc disease/spondylosis. In 
an j  evcnt. I h  Engstrand concluded that plaintiff had a mild, four percent impairment of the cervical spine 
,mi that shc \vas not disabled. 

Plaitit iff  testified to the effect that her car’s air bags did not deploy as a result of the impact. She 
remained conscious after the accident and was not bleeding from any part of her body. When the police 
arrived, she rcfiised medical attention. Plaintiff was able to drive her vehicle away from the scene of the 
accident aiicl wcnt home immediately afteiwards. She had a prior accident on August 12, 2001, a “head- 
on” collisioii 111 which she sustained neck and mid-back injuries and was hospitalized. Sometime after her 
prior accident, she liad MRI studies which showed a small bulging disc at C5-6. She had been treating 
w i t h  ii chirosractor. Jonathan Tepptx, as a result of the prior accident and she continued to treat with him 
until  sonieti qic in  2004. Plaintiff had treated with a spine specialist in the 1990’s for “scoliosis,” and she 
admitted thz t her low back pain was the same as in the late 1990’s. At the time of the instant accident, she 
was self-employed as an accountan! working primarily out of her home office, however, she also regularly 
drove to diF’crcnt locales to meet her clients. She is still presently working as an accountant in the same 
capacity as helore the accident. Plaintiff further testified that, as a result of the accident, she is not making 
a clam1 for ;L loss ol‘ income. 

Dcfcndant failed to malie a prima facie showing that plaintiff did not sustain a serious injury in the 
catcgory o f  I significant limitation (see,  T/zomns v Smith, 25 AD3d 786, 808 NYS2d 745 [2d Dept 20061; 
Smith v Dclcore. 29 AD3d 890, 814 NYS2d 554 [2d Dept 20061; Saizo v Gorelik, 24 AD3d 747, 805 
NYS2d 854 [ Zd Dept 20051). The opinions of defendant’s examining physicians are inconsistent with 
their own findings o f  significant restrictions in the range of motion of the plaintifrs cervical spine and 
right shoulder when compared with the normal range. While Dr. Engstrand opined that plaintiff only 
sustained a mild impairment of the cervical spine, she found that plaintiffs cervical extension was limited 
by 3 0  degrees “due to guarding from pain”. Additionally, Dr. Farltas found that there was a 20 degree 
difference bec\vecn plaintiffs active right shoulder abduction as compared with the passive range of 
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motion. Tbcse ot3jcctively measured, specifically-quantified restrictions raise triable issues of fact as to 
whcther plaintifl' sustained a signifieant limitation of her cervical spine and right shoulder (see, Powell v 
A4/udc, 3 1 AD3d 523, 818 NYS2d 600 [2d Dept 20061; Picott v Lewis, 26 AD3d 319,809 NYS2d 541 [2d 
Dept 20061; McDuwall v Ahreau, 11 AD3d 590,782 NYS2d 866 [2d Dept 20041; Lomhardi v Culunzbo, 
259 AD2d 524, 084 NYS2d 896 [2d Dept 19991). Furthermore, Dr. Farkas' finding that internal rotation 
o f  the right slioulder was to "L4 bilaterally," with normal being 160-170 degrees, lacks a meaningful 
miiiparisoii in thc absence of specifically-quantified or qualified measurements (see, Gersorz v C.L.S. 
Tramp..  37 AD3d 530,  529 NYS2d 688 [2d Dept 20071; McCaiiley v Vaizdiiia, 21 AD3d 938, 801 
NYS2d 62 j7d Dept 20051). Accordingly, as defendant failed to meet his burden, the Court is not required 
to consider tlvc suriiciency of the plaintiffs opposing papers (see, Zanzaniyan v Vrabeck, 41 AD3d 472, 
835  NYS2d 003 [2d Dept 2007). Moreover since the Court has found the existence of triable issues of fact 
with respect to one category of serious injury, it need not consider whether the defendant's proof 
establishes 2 prima fhcie showiiig with respect to the other statutory categories (see, Cesar v Felix, 181 
AD2d 852.  53 1 NYS2d 41 1 [2d Dept 19921). Accordingly, defendant's motion for summary judgment 
dismissing tiic complaint is denied. 

FINAL DISYOSITION DISPOSITION 
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