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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 10 

A 

B & S FRAGRANCES 8 COSMETICS, INC., 

Plaintiff, 

-against- 

I.S. SAHNI INC. and RANI SAHNI, 

DecisionlOrder 
Index No.: 100896/07 
Seq. No. : 002 

Present: 
H0t-1. Judith J. Gische 
J.S.C. 

Recitation, as required by CPLR 2219 [a], of the papers considered in the revlew of this 
(these) motion(s): 

Papers 

Pltfs motion [d j/mt] w/LS affirm, SK amd, exhs .............................................................. 1 
2, 3 

Numbered 

Proof of Service (separately)--------------------------- --____ - ---___l--r-_____-_-____ 

Upon the foregoing papers, the decision and order of the court is as follows: 

This is an action arising from defendants' alleged misappropriation of plaintiffs 

insurance premiums. Before the court is plalntiffs motlon to renew Its prlor motlon, 

pursuant to CPLR 5 321 5, for entry of a default judgment In its favor. The prior motion 

was denled without prejudlce, by order dated August 14, 2007, principally because plalntlff 

failed to establish a prlma facie cause of action for elther breach of contract (first cause of 

actlon) or breach of flduciary duty (second cause of action). Slnce the denlal was without 

prejudice, and plaintiff appears to have addressed the deficiencies previously identified by 

the court, permlssion to renew is now granted. CPLR 2221 (d)(2), Fdev v. Roche, 68 

A.D.2d 558, 567 (Int Dept. 1979). 
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The plaintiff seeks entry of a default judgment agalnst the defendants on the 

issue of liability, and an inquest on damages. it has filed proof of service of the 

summons and verified complaint on both the corporate and individual defendants. The 

corporate defendant was served in a manner compliant with BCL 306. This motion has 

been brought less than one year after the corporate defendants' default in answering 

the complaint or appearing. Plaintlff has also complied with the additional notice 

requirements of CPLR 321 5 [g] [4]. The individual defendant was served in a manner 

compliant with CPLR 308(2). Plaintiff has also complied with additional notice 

requirements of CPLR 3215 [g] [3]. This motion is itself submitted to the court without 

any oppositlon, although there is proof of service, Finally, plaintiff has filed proof of 

additional service in compliance with CPLR 5 3215, and this motion was itself served 

more than 20 days before entry of the judgment. 

Despite such notice, neither defendant has appeared in this action nor answered 

the complaint. Their time to do so has expired and has not been extended by the court. 

Plaintiff is proceeding with entry of a default judgment within one year of such default. 

Since a default in answering the complalnt constitutes an admission of the factual 

allegations therein, and the reasonable inferences which may be made therefrom, 

IRok Ina Ontical Go. inc. v. C amera Kim, Inc., 63 NY2d 728 (1984)] plaintiff is entitled to 

a default judgment in its favor, provided he demonstrates it has a prima facie cause of 

action. Ganen v. K imnv Productions Ltd,, 289 AD2d 844 (3rd dept. 2001). The plaintiff 

is B & S Fragrances and Cosmetics, Inc., a New York corporation. The corporate 

defendant is IS. Sahni, Inc., an insurance brokerage company. The individually named 
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defendant Rhani Sahni (“Sahni”), is also the president of I.S. Sahni, Inc. Plaintiff 

contends it had a contract with defendants, pursuant to which IS. Sahni, Inc. and Sahni 

were to act as plaintiffs insurance broker and agent. According to the plaintiff, part of 

the agreement was for it to pay insurance premiums to defendants who would then 

forward them to the insurance company actually providing insurance. Plaintiff further 

contends that although it paid defendants insurance premiums pursuant to invoices it 

received from them, defendants failed to pay the underwriter. As a result the insurance 

premiums were in default and coverage lapsed, requirlng plaintiff to repay the 

underwriter directly for the insurance premiums. Based upon these allegations, plaintiff 

sets forth two causes of action in the complalnt against defendants for breach of 

contract and breach of fiduciary duty. They are addressed more fully below. 

Breach of Contract (First CauSe of Action) 

The complaint has been verified by Saleem Khan (“Khan”), president of plaintiff, 

who also provided his sworn affidavit in support. In the complaint, Mr. Khan asserts that 

although defendants were collecting premium payments from the plaintiff, they were not 

sending those payments to the underwriters. Plaintiff has established that it had an 

agreement with defendant I.S. Sahni, Inc., an insurance broker or agent, for it to secure 

insurance coverage for the plaintiff. Plaintiff provldes proof that defendant IS. Sahni, 

Inc. billed It for premiums which plaintiff paid, but which the defendant I.S. Sahni, Inc. 

failed to send to the insurance underwriter. Plaintiff provides proof from the insurance 

underwriter that the defendants failed to pay the premiums. As a result, plaintiff was 

forced to again pay premiums directly to the insurance company to maintain coverage, 
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It has proven that it has directly paid $47,756.41 to the insurance company In order to 

cover the unpaid premiums. 

The elements of a cause of action for breach of contract are: (1) formation of a 

contract between the partles; (2) performance by plaintiff; (3) defendant's failure to 

perform; and (4) resulting damage. Furla v. Furia, 166 A.D.2d 694 (2nd Dept. 1990). 

"To create a binding contract, there must be a manifestation of mutual assent 

sufficiently definite to assure that the parties are truly in agreement with respect to all 

material terms." Express Industries and Termlanl Corn. V. New York State Dept. Of 

Transportatlon, 93 N.Y.2d 584 (1999). 

Plaintiff establishes the elements of a prima facie cause of action for breach of 

contract against I.S. Sahni, Inc. Plaintiff is entitled to entry of a default judgment on its 

first cause of action. 

However, the cause of action for breach of contract against Sahni, the 

individually named defendant, must be denied. There is no proof that Sahni acted in his 

individual capacity. All documents have corporate headings on them and where Sahni 

has signed them, it is only in a corporate capacity. See Mendez v. City of New York, 

687 N.Y.S.2d 346 (1999); Metropolitan Switch Bd. CQ ., Inc. v. Amici Associates, Inc,, 

799 N.Y.S.2d 531 (2005). Therefore, the breach of contract cause of action against 

Sahni, the individual defendant, must be severed and dismlssed and the motion 

pursuant to CPLR 321 5 is denied. 

Breach of Fiduciaw Dutv (Second Cause of Action) 

This cause of action Is asserted only agalnst the individual defendant, Sahni. 
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Plaintiff contends that Sahni had a flduciary obligation to plaintiff to ensure that the 

premiums paid to his company were then paid to the insurance underwriters. Plaintiff 

further contends that this fiduclary obligation was breached, because of Sahni’s failure 

to pay the premiums to the underwriters. Such a cause of action will not lie agalnst 

Sahnl for two reasons. 

Plaintiff contends that there was a fiduciary relationship wlth Sahni, because 

Sahni acted as plaintiffs insurance broker. In fact, I.S. Sahnl, Inc. and not Sahnl was 

plaintiffs insurance broker. Moreover, insurance agents and brokers do not stand in a 

fiduciary relationship with their clients, absent exceptional circumstances. See Murphy 

v. Kuhn, 90 N.Y.2d 266 (1997). Plaintlff fails to provide evidence of any exceptional 

circumstances that would create a flduciary relationship with Sahni. Thus, Sahni should 

not be held personally liable. 

Therefore, the second cause of actlon must be severed and dismissed and the 

motion pursuant to CPLR 3215 is denied. 

Plaintlff has established that it was required to pay the insurance underwriter the 

sum of $47,756.41 in order to restore insurance coverage as a result of I.S. Sahni, Inc.’s 

failure to pay it. The court, therefore, awards plaintiff a money judgment against I.S. 

Sahni, Inc. in the amount of $47,756.41. Plaintiff is also entitled to the pre-judgment 

interest from February 2, 2006, the date by which plaintiff covered the misappropriated 

premiums. 

Concluslon 

In accordance with this decision, it is hereby: 
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ORDERED that plaintlff s motion for entry of a default judgment against the 

corporate defendant, IS. Sahni Inc., Is granted on the flrst cause of action and the clerk 

is directed to enter a money judgment in favor of plaintiff in the amount of $47,756.41 

plus interest from February 2, 2006; and It Is further 

ORDERED that the motion for a default judgment against defendant Rani Sahni on 

the flrst cause of action is denied and such cause of action is severed and dismissed; 

and it is further 

ORDERED that the motion for a default judgment as to the second cause of action 

is denied in its entirety and the second cause of action is severed and dismissed 

Any requested relief not expressly addressed herein has been nonetheless been 

considered by the court and is denied. 

This shall constitute the decision and order of the Court. 

Dated: New York, New York 
October 15,2007 

So Ordered: 

E HON. JUDl H . GISCHE, J.S.C. 
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