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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

FRANK PALARMIS, INC.
Index No. 113199/05

Plaintiff, Mtn. Seq. 002

-against-

ASSOCIATES, 1333 BROADWAY ASSOCIATES,

and JACK SIEGEL 0072 GD

HELMSLEY-SPEAR, INC., 1333 BROADWAY PI
LLC L

Defendants.
CbU”Q'NE“’ K w
--------------------------------------- Ckskcyﬂr
WALTER B. TOLUB, J.: 80’"7“7&

By this motion Defendants seek summary judgment dismissing
Plaintiff’s complaint pursuant to CPLR 3212 (b). Plaintiff cross-
moves for an order compelling the Defendants to answer disclosure
requests. Defendants’ motion is granted and Plaintiff’s cross-

motion 1s denied as moot.

Facts

Defendant Helmsley-Spear Inc., 1is the managing agent of the
building located at 1333 Broadway, New York (“Building”).
Defendant Jack Siegel is an employee of Helmsley Spear Inc.
Defendant 1333 Broadway Asscciation, LLC is the net lessor and
landlord of the Building (“Landlord”). On June 17, 2003, the
Landlord entered into a lease with 1333 Pronto Corp. (“Lease”),
d/b/a Pronto Pizza (“Pronteo Pizza” or “Tenant”). The Lease
provides that it may not be assigned without the Landlord’s

written consent. (D Ex. C para 56(a)). Pronto Pizza is not a

named party in this action.
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Plaintiff is a general contractor specializing in the
construction and “fit-up” of restaurants. In 2003, Plaintiff was
contacted by Pronto Pizza to perform construction work for its
store located in the Building.

Mr. Siegel provided Pronto Pizza and Plaintiff with a list
of items that needed to be discussed at a breconstruction meeting
(P Ex. E). Plaintiff claims that he told Mr. Siegel he would not
sign a security contract with Pronto Pizza unless an agreement
was reached by which the Lease would be Assigned to the Plaintiff
in the event of a default. Plaintiff further claims that Mr,
Siegel represented that the Assignment request was agreed to by
the Defendants. Plaintiff claims that he relied on Mr. Siegel’s
representations and only then signed the contract with Pronto
Pizza. The Defendants were not bParties to the security contract
and there is no clause in the contract regarding a Lease
Assignment to the Plaintiff. (Security Contract Ex. D).

Plaintiff asserts that after work began, he inquired as to
the Assignment and that Mr. Siegel represented that the
Assignment would be provided if Plaintiff performed sprinkler
work for the building. Plaintiff performed the sprinkler work in
addition to other work in the building in order to complete the
Pronto Pizza project.

Pronto Pizza defaulted on its notes and Plaintiff sought

what he thought was his security, the Lease assignment.
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Defendants refused to give consent to an Assignment of the Lease.

Plaintiff then brought the underlying action claiming that:
(1) it is a third-party beneficiary to the Lease between the
landlord and tenant; (2) as a third-party beneficiary he 1is
entitled to damages caused by not being able to begin work on the
Pronto Pizza project because of the Building violations; and (3)
Defendants were unjustly enriched because of the work that
Plaintiff performed in the Building.

Defendants seek summary judgment dismissing the Complaint
because Plaintiff is not a third-party beneficiary to the Lease
between the Landlord and Tenant and therefore has no enforceable
rights with respect to the Defendants. Additionally, Defendants
argue that Plaintiff cannot assert claims against the Defendants
on behalf of the Tenant, a non-party. Defendants motion 1is
granted and Plaintiff’s cross-motion for discovery is not decided
since it is deemed mcot.

Discussjion

Defendants’ motion is granted because the Plaintiff is not a
third-party beneficiary of the Lease between the Pronto Pizza and
Defendants and has no enforceable rights against the Defendants.

It is well settled that third-party beneficiary status only
exists where the party is an intended beneficiary. Hot Water

Specialists, Inc. v. Hans Bagzlen, 91 AD2d 1013 [2d Dept 1983]

emphasis added). An intended beneficiary is defined as one where
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(1) performance of the underlying promise will satisfy an
obligation of the promisee to pay money to the beneficiary; or
(2) the circumstances indicate that the promisee intends to give

the beneficiary the benefit of the promised performance. (22 NY

Jur.2d Contracts, $304:; Fou e tate
Wrecking Co,, 66 NY2d 38 [1985). If a party is not an intended

beneficiary, he is a mere incidental beneficiary, with no

enforceable rights. (F e Putnym Cor e

Wrecking Cp., 66 NYZ2d 38 [1985]) Furthermore, reliance by the

claimed beneficiary must be reasocnable under the circumstances.

(Id.)

It is the Plaintiff’s burden to establish that it is a

third-party beneficiary. (Flemington National bapk and Trust Co,
v, Polmer Leasing Corp., 65 AD2d 26 [1® Dept 1989]). Here,

Plaintiff seeks third-party beneficiary status under the Lease
which was between Pronto Pizza and the Landlord. The Lease is
solely concerned with the tenancy of Pronto Pizza at the Building
and does not even mention Plaintiff, let alone mention Plaintiff
as a third-party beneficiary. Additionally, Plaintiff’s argument
that its Security Agreement with Pronto Pizza affords it third-
party beneficiary status fails because the fact remains that
there is nothing in the Lease to support an intent by any of the

parties to the Lease to benefit a third-party.

Plaintiff also claims that there was an oral assignment of




the Lease and that there was a direct oral contract with the
Landlord regarding sprinkler work that Plaintiff performed as
part of the construction contract with Pronto Pizza. However,
the “parol evidence rule” forbids proof of an oral agreement that
might add or vary the terms of an written contract that was
intended to embedy the entire agreement between the parties.

(8 e Club Cor v. W Co., 212 AD2d 458 [1° Dept
1995]).

Here, the Lease explicitly requires that any request for an
assignment be in writing. Also, Pronto Pizza would be entitled
to request an assignment of the Lease, not the Plaintiff. It is
clear from all the documentary evidence that Pronto Pizza never
made such a request in writing as required by the Lease and the
“parol evidence rule”. (Emphasis added).

The Plaintiff also argues that the Defendants were unjustly
enriched by the sprinkler work it performed in the Building. A
person or entity is deemed to be unjustly enriched if a benefit
was received, the retention of which would be unjust. (Sharp v,
Kosmalski, 40 NY2d 119, 123 [1979])). The conclusion that one has
been unjustly enriched is a legal inference drawn from the
circumstances surrounding the transfer of property and the
relationship of the parties. (Id.) It is a conclusion reached
through the application of the principals of equity. (Id.) The

200 PSI sprinkler test that Plaintiff performed was required by
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Code as a direct result of the construction work that it was to
perform for Pronto Pizza. Pronto Pizza would be responsible for
the payment of the test performed under the Lease as well as the
Security Agreement. The Defendants, having no relationship to
the Plaintiff or the security contract, have not been unjustly
enriched.

Accordingly it is

ORDERED that Defendants’ motion for summary judgment 4is
granted and the Complaint is dismissed; and it is further

ORDERED that Plaintiff’s cross-motion for discovery is
denied as moot; and it is further

ORDERED that the Clerk of the Court enter judgment
accordingly.

This memorandum opinion constitutes the decision and order

of the Court.

Dated: 1volax]ed

R L/l,
" HON. WALTER B. TOLUB, J.S.C.
£
oc O

72

)
7}2} HD
! &p Bk
XS
0&7@5




