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The following papers, numbered 1 to were read on this motion to/for 
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Notice of Motion/ Order to  Show Cause - Affidavits - Exhibits ._. 
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Replying Affidavits .- . 

Cross-Motion: - Yes %No 
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dofendants Owcns-Illinois, Inc., a i i d  01 Plastic I-’i-oducts FTS, Inc., (collectivcly “defendailts” o r  

‘Uf’’), for, i i i tn- rr/i(r, brcadi ofconti-ac:t of’a Stock PLII-chase Agrcciiicii t. 1)eTciiclants’ mswci- 

cc:)ntains a counterclaim scckiiig rescission o l a  Scttlciiicnt Agreement tliat the parties ciitcrod 

into afier the S h c k  Purchxc Agreement was consummaled on tlic ground h a t  plainti IT 

lia LI  d LI I CII 1 I y coli cc;i 1 ed i I i li? ri 11 ;I 1 i o 11 re 1 ;i 1 i v e to tli c vii 1 u ali u r i  of c ert ai i i ti o 11 -set 11 ed c 1 ai I ii s . 

1) la i I l l i  ff iiow nioves tu  disnliss del-kiidaiils’ coiintci-clniin pursuanl to C‘PI ,R 32 1 1 ( a ) (  1 ) i u i d  

C‘P J. ,R (a)(-7). . . .  . .  .... .- - ....... . . . .  -. . - .. .- . . . . .  .............. 

... .- - . . . . . .  .. .- .. -. ._ .. 

For the 1-e;ison~ sct Iicrtli below, plainti l17s motion is ganted and defendants’ 

count el-clai iii is dismissed. 

Llcll~kg 1.111 it1 ( I  

At issue her-c is the viilidily of n Scttlcmcnt Agi-eeimnt cxcculed suhsecluciit to ~t Slocli 

P 11 rch ase Ag:r-eenici it ( “S PA”) 11 el w een OT, a 11 1 mu  kici 11 rei- cj glass 1x1 t t 1 cs and oth CI- co I 1 t a i ne i‘s, 

and Gral im,  a maiiiihctirrcr of various lypes o r  plastic containers. Belorc (Ictotm- 2004, 0 1  was 
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also in tlic lnisiness of nianiil--~i‘;1Ctiii.iiis plaslic l~ottles a i d  coiitaiiiers through its subsidixy Owens- 

Hi-ockway Plastics; Gi-ahani was a coiiipctitor of Ol’s suhsidiaiy. Ilndei- the SPA, Graliaiii paid 

$ 1 .? Billion lo ircqiiii-e all of the shai-es ol‘OI’s s~ibsidiai-y, Owciis-Brockwvay Plaslics. ‘I’lie deal 

closed on Ochber 7, 2004. ‘l’he SPA providcd [or certain post-closing pwcliasc price 

adjustrnciits, allowed ccrtaiii clainis to 1,c asserted hy citlicr party, and set foi-lh a 1iiecli;iiiisrll Iior 

adjiisling the claims. 

OII .I:uiiiiiry 30, ?OOS, Gixham’s (’FO, .lohi1 Hxiiilloii, senl 01 ii kiter claii-iiiiig that 0 1  

had breached h e  SPA by, among ollicr hiiigs, failing Lo disclose cei-taiii iiiaici-inl 1:icts pcrtiiiiiiiis 

to  01’s rclationship with two of its cliciits, LJiiilcvcr md The C?lorox C’ompany (“c‘loi-ux”). 

More spccitlcally, I-laiiiiltoii statcd that (a) pr ior  to tlic closiiig 01 modified the relalionship tindci- 

which (11 sold 3 0 0 0 ~  laundry dctci-gent hottlcs to Uiiilcvcr, and (1,) thcrc were several cltialily 

issucs i-cgardiiig pi-otlLicts t l i a t  0 1  sold to C‘Ioi-os ;is evidenced in ;L lcttci- sciit by C‘loros t o  0 1  coil 

Scptciiibcr 30, 2004. 1 Taiiii Itoil’s Ictter c l j d  not provide aiiy inloinlation or rcprcsciitatir)ii 

rcgxdirig Grahani’s own va1ii;itioii of the Uiiilcvcr and Clloros claims. 

1 II car1 y 2 00 5 , tl 1 c part  i cs rc so I ved t 1-1 c i r d i sp ill es co IIC e117 i I 1 g p r i cc arlj 11 s t 111 cri t s  :i t i  d 

. .  executed a Settlemeiii Agreement dated April I S ,  2005, in which 0 1  paid Gmhnni $38.9 Mil ion- - -  - 

in cash, transfen-ed lo (-iraIiaiii some ecliiipiiiciil, and forgave ccrtain Ciraliani’s debt, h i -  a iota1 
. . . . . . . . . . . . . . . -_. . - . .. . .- - - . . .. - - .. . . . - . . - . . . - . . . . . . . . .. . . . 

Limilation 011 Mutual Waiver and  liclcase. Nolliiiig wlialsoevei- 
pi-ovided 01- contained in h i s  Section 4 [Waiver and Release] 01- in 
aiiy otlici- provisioii  ollliis Setilement Agi-ceiiicnt . . . (y) shall 
restrict, inipingc iipoii, or nullify Liny claim, dciiiand, right, and 
c a ~ c  or action that [Chahaiii] m y  hiive against [01] 01- Seller w i h  

Pagc 2 C) 1‘ 8 
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re sp cc t t o a i  i y I i 1 n1-t cr n ri si ng o 1 it o I‘ 1 1 I e S t oc k I’ i I I-ch as e Ag r c ciri ciit 
otliei. than tlic Seclioii I .? C‘laiiiis (31. tlic Other Settled Items, 
ineltiding withotit limitation (A) tlic iiiiitters set forlh in the .laiiuai-y 
2(Y’ Iettcr . . . all or which claims stiinivc this Settlement 
Agrcciiiciit i n  tlicir ciitircty (the “‘ioii-Scttled Clair-lis”). Tlic 
dctemiinatiun 01. tlic liability L)I [Ol] and Seller, if any, witli respect 
lo the Noli-Settled (llaiiiis will 1,c iiiaclc in accol-daiicc witli tlic 
ire I e v i in t pro v i si cms c) f 1 lie S lock I’ i i  rcli x c  Ag rcciii cn t . 

(Setllement Agreement (“Stlmt. A$”) $ 4(1>)(ii),) Tlic Scttlciiiciit Agrcciiiciit also coiitaiiicd a 

d i sc I aimei- c 1 a ii se prov i d i rig t hiit : 

Entire Aiy-cciiiciit. This Agrccriictit :in11 the Exhibits herelo coiilaiii 
the entire agreeiiienl belweeii the Parties x i d  coiistitutc tlic 
co 111 p 1 e I e, fi ii ;i 1, ;i i i  d ex c I its i vc c I 11 17 (3 d i Ii i c Ii 1 o I‘ t I 1  e i 1- agr-ecm en t w I t 11 
icspcct to tlic sihjcct iii:itlci- hci-cor. ‘I’liis Agreement is executed 
w i t lio ti I re I i ;in cc ti po i i  tiny 1’ rc) iii i sc, \v~~i-t-ai 1 t y 01- ~-epresen t at i c) 11 by 
ally Pal-ty or m y  representative of m y  Party othcr than tliosc 
cxprcssly coiitaincd herein i m i  in the Exhibits hereto and each 
I’ai-ty cspi~cssly disclaiiiis ally such rcliance. 

(Stliiit. Agt. 3 14.) 

Siibscqticiit to tlie cscciition of. the Setlleiiiciit Agrcciiiciit and by Icttci- datccl May 24, 

Mill ion. Graliaiii tlicii ~oiiiiiieiiced this lawsiti t against (11 c m  Novciiibcr 6, 2000, alleyng hi-each 

of contract, fraudulent misrcprescntation;-uefiligent misrepresentation, failure to indemnify, and 
. .  . . . . . . . .. ... . ... . -- -. . . 

bi-c;.ich or implied covenanl of good faith and Iiir clcaling, and seeking damages in excess of.R_?O 

1 I1 

of the Sctl 

I s  countciclaim, 0 1  alleges tlint it agi-eed to leave the IJniIcvcr and Cloi .0~ claims (3~11 

ciiicrit Agrccniciil oiily because i l  w x  Liiidcr the impression that GI-aham considered 
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V ~ L I ~ .  (.)I alleges that at tlic tiiiic the prirtics executer h e  Settlemen1 Agi-eeruent, Grahani 

h u d d e i i t l y  coiicealcd to 01 that it valued its anticipated [Unilever and Clorox claiiiis at 

appr-osimntcly $ 5 0  M.illion, According lo 01, (T;i~alim had exclusive access to tllc records rclatctl 

to the [Uiiilcvcr and (I’lorux clainis since tlie date oTtlie SPA closing, and tlliis had a duty to 

disclose ils valuation ol’tliosc clainis to 0 1  during tlic scttlctiicnt discussions. 

Coiil~~~iitio/is 

C~1-aIiani now iiiovcs to dismiss 01’s counterclnii~~ 011 two grounds. First, Graham points 

to thc languagc o r  tlic Scttloiiiciit Agrccmciit whicli contains at1 express reseivalion of tlie 

IJnilevei- and Cloi-ox claim. Mui-cover, the Agreement contains a Jill1 iiitcgratioii c l a ~ ~ s c ,  wlicrcl~y 

both pmiies acknowledge that this is the “lintii-e Agi-eemcnt” bctwccn thc partics and disclaim 

rclimicc iipoii m y  promisc, war.rarily or i.cprcscntatioti tiiadc hy any pal-ly and not contained in the 

Agreement. C;t.ahaiii contends that parole evidmce m a y  not he used tu  cliallengc :ti1 agrcc11ic111 

wlicrc an cxlm.xs “specific disc1:iiiiicr” prcvcnts tlic partics fi-om claiming reliance on alleged 

I k a ~ l ~ t  1 cii t rep rc s ci 1 tat i c) I i s I i o t c I ii Im d i cd i I 1 tl i c agrccl-I1 ci i  t it sc I f-.. S cco I i d, G rah ;iiii co i i  tend s t h ;t 1 

tlic fixiidiilcnt concealment claini fiiils bccaiisc Graliaiii had no duty to disclosc ils valuation of 

thc Lhilcvcr-and C‘lorox claims durins the settlement discussions. -=--=-- -- -  - 

. .- .. . . -. . -. . ... . - . . 

In  opposition, (31 contcnds thal 0 1 ’ s  coiintcrclaim for fraudulent concealment is valid 

1,ccausc the Scttlcmctit Agrcciiicnt contains only a “gciicral disclai tiicr,” which does not specify 

that the parties disclainied reliance on representations about the value of tlie Lliiilever- and c‘loi-ox 

cliiii-ns. Further, 0 1  contends tha t  Graham had ;I diity to disclose to 01 its valuat ion 01 the 

IJnilever aiid C‘lorox claims 21s infoi-mation which was iiiatcrial to tlie Settlement Agreement and 

ba.scd on knowledge not I-eadily available to 01  aLter the closiiig ol‘tlie SPA. 01  asserts that, 

1-’3ge 4 of x 
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as licrc, a11 ;igrecmenl contniiis ;I ciisclaiiner o r  r-cliaiicc oii any representations that arc riot 

expi-essly coiitaincd in tlie agreemeiil lhe rule js cIi N c w i i t .  h i i ~ i i i i i  Rcoliy C:’or.p. 1’. l ~ m ~ i ~ s ,  5 

N.Y.2d 31 7 ( 1  959); SLY crlso Citih///li ,  N.A. 11. Pl[ipi/i,y~:t., 66 N.Y.2d 90 (1985). 

In this case, tlic Scttlcniciit Agrccmcnl expi-essly provides that thc Agrccmcnl reprcsenls 

the “Entire Agreenient” between the partics aitd was cxccutcd “witIioLi1 reliance upon ally 

promise, wail-aiity o r  rcprcscrit:itioii hy any Party . . . otlicJr. tlicrri / / i o . s e  t:.vpi.c,sslv c’oiitiritierl  it/ 

and in tlic Exhihits licrclo and e d i  Parly expressly discla.iiiis any such rcliaiicc.” (Stlml. A$. $ 

14.) (eiiipliasis siipplit‘d) 01 cunleiids that tlic disclaiiiicr at issue in this case does no1 bar its 

couiitcrc1:iiiii hecause i l  does no1 specifically ciisclaim 1-cliaiice on i-epi~c~eiitati~)~is ;is to tlie 

Uiiilcver and Cloi-ox claims. 01, howevci-, conccclcs lliat tlic partics identified the Ilnilever iiiid 

C:loi.ox claims tinder- LL diUei-ent pi-ovisiori ol’tlic Agccnicnt as ‘hatters set forlh i i i  lhe .laniiai-y 

20’” lctter . . . dl of which claims survive this Settlement Agreement in tlicir clitircty (the “Noli- 

Settled C‘lainis”).” (Sllrnt. A$ $ 4(h)(ii).) Since tlic Ayccriiciit spcciiically addresses aiid 

crcludcs thcsc claims l’i-on1 the Agreemenl’s coverage, 01’s argiimeiit that the disclaimer was not 

specilic criougli to bar a hLid claim is withoiit meril. 

---More -importantly, 0 1  has- not allcgcd any fraudulent repr,resenta+ims=made- by-Graham -- :-:=----=.. . . . . . . . . . .. . - _. . __- . - _ 

. _. . .. . . _. . _. .. . . . . . . . . . . 

i-cgai-diiig tlic valuntioii of ils anticipated claims. Raher,  0 1  alleges tliat i t  relied 011 its own 

iindei-standiogr o r  liow iiiucli tliosc cl~ii i is  wcrc wor-lli : i d  :diiiits t h a t  i t  did 1101 ask Griiham foi- 

its valuation o f  tliost: claims. In Drrirriiin R~cr l / y~  si/piw, tlic court hcld that rl party that fails to 

exercise or-dinnry int-elligciicc to asccr-taiii iriformatioii related to a transaction cannot 1atcr 

complaiii tliat i s  was induced to ciitcr into that transaction hy 17iis1.Cl~rcsciitatioiis. Clearly, (11 

could liavc inquired almit tlic VdLiation ofthc I.Jiiilcvcr aiid C‘lorox claims hcl‘orc cxprcssly 
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If a C;ILISC of action for fiatid is prediciited on x t s  of concealment, “lliei-e imst lirst be provcii ii 

duly to disclose miiterial informalion.” I d .  When parlies cngage in  aii ;mii’s lengih busincss 

transaction, i i  dilly to disclosr may slill arise “\vheIe oiie parly’s supei-ioi- knowletigc 0l.c 

Fxts renders a transaction witliout disclosure inhci-ently iiiifiiir.” 1’. T. Ucrirk C(vitr-rrl Asiii 1’. ,413N 

ilh4RS h//( N. V., 301 A.D.2cl 373 (1” Ikp’t 2003). A party allegiiig conccalnicnt of csscritial 

lhcts must satisfy a two-proiig tcst: (a) that t-lic flicts wci-c infbimntiori peculiarly wihin tlic oilier 

party’s kiiowlcdgc, 311d (13) that tlie inhimation could not have been ascertained throirgli tlic 

exer-cisc of ordinary intclligciicc. .JCIIZLI I,. 1’. WCSL 12C)‘” S t i w t  Kcultll Coip,  22 A.D.3d 274 ( I ’I 

Dep’t 2005) (slating that ii “siiiiplc inquiry” shows cxcl-cisc nTordinai-y iiitclligcncc). 

I-Iei-e both psi-ties were I-epi-esented hy sophisticated legal counsel; 0 1  could have 

-requ estedGraharn -to address any concms  about the-Uni lcvemnd -CYoroxcclairns -onmy-facts-- 

underlying those claiiiis during h e  sctllemenl discussions, or could have reyiiesled lliat languqy 

be inserted in the Agi-cement lo limil 01 ’s  exposure lo polentiid claims. Fiii-her, prioi- lo  the 

SPA, LJiiiIever and C‘loi-ox wci-e longtinit: ciistoiiiers of 0 1 ;  thus 0 1  l i d  knowledge and 

iril-kt-niatiou about tlic issucs related to tlicse fbrniei- cliciits and which were raised iu 1In.niilton’s 

Janirai-y 20‘” letter, tliree iiionlhs hefore the settlement took place. 

- .- . .  . 

. . . . . - - .. - . . ._- .. ._ ... . 

Since 0 1  has Liileci 10 denionslriite h a t  i t  could havc jListifiihly rclicd oii anything oiitsidc 
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tli c fo 1-1 I- c o 1-11 ci-s o 1' thc S c t t 1 en 1 CI 1 t Agi-eem enl, C; 1-n I 1 ;I 111 ' s iii o 1 i on i s p n l e d  and 0 I ' s c o 11 11 t el-c 1 ai m 

i s  disn~jsscd. 

Based 011 [lit: h ego ing ,  i t  is hei-cby 

ORDERED that tlcfkndai1t.c' comtcrclaiiii is severed and dismissed and tha t  the aclion is 

CoiitiiiLicd as to tl-IC claii-tis stated in plain[ifYs complaint; and it is fLirthcr 

OKDEKED tliat thc c'lcrlc is clircctcd to ciiler j iidgiienl accordingly. 

ENTER 

'J #* 
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