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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39
________________________________________ X

GRAHAM PACKAGING COMPANY, L..P.,
Plaintiff, Index No. 603831/06

-against-

OWENS-ILLINOIS, INC. and OI PLASTIC I ka (&

PRODUCTS TS, INC., “t, ‘s
A o, T
. ) Shy, <.
Delendants. O‘:@ ,Lh“ /)
———————————————————————————————————————— X ’?’,-y-,p"-’)i-
HELEN E. FREEDMAN, J. MeN
L)
Arh,\

In this action, plainti{f Graham Packing Company, L.P., (*“Graham™ or “plaintiff”), sues
defendants Owens-1llinois, Inc., and Ol Plastic Products FTS, Inc., (collectively “defendants™ or
“OF), for, inter alia, breach of contract of a Stock Purchase Agreement. Delendants’ answer
contains a counterclaim sccking rescission of a Scttlement Agreement that the parties cntered
into after the Stock Purchase Agreement was consummated on the ground that plantift
[raudulently concealed information relative to the valuation of certain non-settled claims.
Plainti(T now moves to dismiss defendants’ counterclaim pursuant to CPLR 321 1(a)(1) and

CPIR(a)(7): e e e

"~ For the reasons sct [orth b-(-:low, ])J-i;l;]jl.{i_f-;[;-ti motion is gmm_cdfmd defendants’
counterclaim is dismissed.
Background
Atissue hicre is the validity of'a Settlement Agreement cxceuted subsequent to a Stock
Purchase Agreement (“SPA™) belween Ol a manufacturer of glass bottles and other containers,

and Graham, a manulacturcr of various types of plastic containers. Beforc October 2004, Ol was
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also in the business of manufacturing plastic bottles and containers through its subsidiary Owens-
Brockway Plastics; Graham was a compctitor of Ol's subsidiary. Under the SPA, Graham paid

$1.2 Billion to acquire all of the shares of OI's subsidiary, Owens-Brockway Plastics. The deal

closcd on October 7, 2004. The SPA provided [or certain post-closing purchasc price
adjustments, allowed certain claims to be asscrted by cither party, and set forth a mechanism for
adjusting the claims.

On January 20, 2005, Graham’s CFO, John Hamilton, sent Ol a letter claiming that Ol
had breached the SPA by, among other things, failing to disclose certain maternial facts pertaming
to OI’s relationship with two of its clients, Unilever and The Clorox Company (“Clorox™).
More specifically, Hamilton stated that (a) prior to the closing Ol modified the relationship under
which Ol sold 30007 laundry detergent bottles to Unilever, and (b) there were several quality
1ssucs regarding products that O sold to Clorox as evidenced m a letter sent by Clorox to OI on
September 30, 2004, TTamilton’s letter did not provide any information or representation
regarding Graham’s own valuation of the Unilever and Clorox claims.

In carly 2005, the partics resolved therr disputes concerming price adjustments and

77 execuled a Settlement Agreement dated April 15, 2005, in which OI paid Graham $38.9 Million- - -

in cash, transferred (o Graham some equipment, and forgave certain Graham’s debt, [or a (otal
transfer of valuc from Ol to Graham m excess of S50 Million. However, the Scttlement
Agreement specifically excluded the Unilever and Clorox claims as follows:

Limitation on Mutual Waiver and Release. Nothing whalsoever
provided or contained in this Section 4 [Waiver and Release] or n
any other provision ol this Settlement Agreement . . . (y) shall
restrict, inipinge upon, or nullify any claim, demand, right, and
cause of action that [Graham] may have against [Ol] or Seller with
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respect to any matter ansing out ol the Stock Purchase Agrecment
other than the Section 1.3 Claims or the Other Scttled ltems,
including without limitation (A) the matters set forth in the January
20" letter . . . all of which claims survive this Settlement
Agrcement in their entirety (the “Non-Scttled Claims™). The
determmmation ol the lability of [OI] and Seller, 1f any, with respect
to the Non-Scttled Claims will be made i accordance with the
relevant provisions of the Stock Purchase Agrecment.

(Settlement Agreement (“Stlmt. Agt.”) § 4(b)(11).) The Scttlement Agreement also contained a
disclaimer clause providing that:

Entire Agreement. This Agrcement and the Exhibits hereto contain
the entire agreement between the Partics and constitute the
complete, final, and exclusive embodiment of their agreement with
respect to the subject matier hereoll This Agreement is execuled
without reliance upon any promisc, warranly or representation by
any Party or any representative of any Party other than thosc
expressly contamned herein and in the Exhibits hercto and cach
Party expressly disclaims any such rehance.

(Stlmt. Agt. § 14))

Subsequent to the exccution of the Settlement Agreement and by lctter dated May 24,
2005, Graham informed OI that 1t valued the Unilever and Clorox claims at approximately $50
Million. Graham then commenced this lawsuit against Ol on November 6, 2006, alleging breach

of contract, fraudulent misrepresentation;negligent misrepresentation, failure to indemnify, and -

breach ol implied covenant of good faith and (air dealing, and seeking damages in excess of $30)

Million. OI mterposed a counterclaim for fraudulent concealment, seeking to rescind the
Scttlement Agreement and (o recover damagces resulting from the alleged fraud.
In 1ts counterclaim, Ol alleges that 1t agreed to leave the Unilever and Clorox claims out

of the Scttlement Agreement only because it was under the impression that Graham considered

those claims de minimis, that 1s, not worth more than a small fraction of the total settlement
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value. OT alleges that at the time the partics executed the Settlement Agreement, Graham
fraudulently concealed to OI that it valued its anticipated Unilever and Clorox claims at
approximatcly $50 Million, According to OI, Graham had exclusive access to the records related
to the Unilever and Clorox claims since the date of the SPA closing, and thus had a duty to
disclose 11s valuation ol thosc claims to OI during the scttlement discussions.
Contentions

Graham now moves (o dismiss OI’s counterclaim on two grounds. First, Graham points
to the language ol the Scttlement Agreement which contains an express reservation of the
Unilever and Clorox claim. Moreover, the Agreement contains a {ull integration clausc, whereby
both parties acknowledge that this 1s the “Entire Agreement” between the partics and disclaim
rcliance upon any promisc, warranty or representation made by any party and not contained in the
Agreement. Graham contends that parole evidence may not be used to challenge an agreement
where an express “specific disclaimer” prevents the partics from claiming reliance on alleged
(randulent representations not embodied in the agreement itself. Sccond, Graham contends that

the fraudulent conccalment claim fails because Graham had no duty to disclose its valuation of

~the-Unlever-and-Clorox claims during the settlement discussions === e o o

In oppc;siii-dn, Ol céntcnds that OI’s counterclaim for frau(-j.ulent concealment 1s le_ld
becausce the Scttlement Agreement containsg only a “gencral disclaimer,” which does not specify
that the parties disclaimed reliance on representations about the value of the Unilever and Clorox
claims. Further, Ol contends that Graham had a duty to disclose to Ol its valuation of the

Unilever and Clorox claims as information which was material to the Settlement Agreement and

bascd on knowledge not readily available to OI afler the closing of the SPA. OI asserts that,
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bascd on mformation available 1o 1t during the settlement discussions, Ol expected the Unlever
and Clorox clanms to be valued at approximately $2 Million. While Ol does not contend that
Graham made fraudulent representations as 1o its valuation of these claims, it contends that
Graham knew that Ol had a mistaken impression regarding the value of the claims and allowed
Ol to rely on 1t to induce the Settlement Agreement.
Discussion

In a motion to dismiss pursuant to CPLR 3211 (a)(7), the court must determine whether
the allcgations in a counterclaum sct forth a cause of action. In this regard, the court must accepl
as true the “factual averments ol the [counterclaim),” Campaign for Fiscal Equity, Inc. v. State of
New York, 86 N.Y.2d 307 (1995), and give the defendant all favorable inferences that can be
drawn [rom the pleadings. Sce Guggenheim v. Ginshurg, 43 N.Y.2d 268 (1977). The entena s
not just whether a clarmant has stated a cause ol action, but whether in fact he has one. See
Guggenheim v. Ginsburg, 43 N.Y.2d 268 (1977); Weiner v. Lazard Freres & Co., 241 A.D.2d
114,672 N.Y.S.2d 8 (1" Dep’t 1984). “Under CPLR 3211(a)(1), a dismissal is warranted only if

the documentary evidenee submitted conclusively establishes a defense to the asserted claims as

- -—aa-matter-of-law.” Leon v. Martinez=84N¥=2d=-83:(1994).. - Coe LR i

I. Dismissal Under CPIR 3211(&)(“15“_-

Parolc evidence 1s not admissible to add, change or modify the terms of a fully integrated
contract except where a party alleges that it was induced (o enler mto a contract in rehance upon
[alsc and (raudulent representations made by the other party. Sabo v. Delman, 3 N.Y .2d 155
(1957). A gencral merger clause or disclaimer may not alter the rule. Id.; Bridger v. Goldsmith,

143 N.Y. 424 (1894); Angerosa v. White Co., 248 A.D. 425 (4" Dep’t 1936). However, where,
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ciememnes s cos More amportantly, OF has not alleged any fraudulent representationssmade by Graham------==

as here, an agrecment contains a disclaimer of rcliance on any representations that arc not
expressly contained in the agreement the rule 1s different. Danann Realty Corp. v. Harris, 5
NY.2d 317 (1959); see also Citibank, N.A. v. Plupinger, 66 N.Y.2d 90 (1985).

In this case, the Scttlement Agreement expressly provides that the Agreement represents
the “Entire Agreement” belween the partics and was ¢xecuted “without reliance upon any
promise, warranty or representation by any Partly . . . other than those expressly contained herein
and n the Exhibits hereto and each Party expressly disclaims any such reliance.” (Stimt. Agt. §
14.) (emphasis supplied) OI contends that the disclaimer at issuc in this case does not bar 1s
counterclaim because it does not specifically disclaim reliance on representations as to the
Unilever and Clorox claims. OI, however, concedes that the partics identified the Unilever and
Clorox claims under a different provision of the Agrcement as “matters sct forth n the January
20" Ietter . . . all of which claims survive this Settlement Agreement in their entirety (the “Non-
Settled Clarms™).” (Sthmt. Agt. § 4(b)(11).) Since the Agreement specifically addresses and

excludes these claims from the Agreement’s coverage, OI's argument that the disclaimer was not

specific enough to bar a fraud claim is without merit.

regarding the valuation of its anticipated claims. Rdlhel (ji“;ﬂl.ég,-esxlllat it relied on 1ts OV\-/-DW
understanding ol how much thosc claims were worth and admits that it did not ask Graham for
its valuation of those claims. In Danann Realty. supra, the court held that a party that fails to
exercise ordinary mtelligence to ascertain information related to a transaction cannot later
complam that 1s was induccd to cnter into that transaction by misrepresentations. Clearly, Ol

could have inquired about the valuation of the Unilever and Clorox claims before expressly
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- requested-Graham-to address any concems about the-Unileverand-Clorox-claims or-any-facts

reserving thosc claims.

II. Dismissal Under CPLLR 3211(a)(7)

To make a prima lacie claim of [raud, a plainti{f must allege “misrepresentation or
concealment of a material [act, falsity, scienter on the part of the wrongdocr, justifiable reliance
and resulting injury.” Dembeck v. 220 Central Park South, 33 A.D.3d 491, 492 (1% Dep’t 20006).
If a cause of action for fraud 1s predicated on acts of concealment, “there must [irst be proven a
duty to disclose material information.” /d.  When parties engage in an arm’s length busimess
transaction, a duty to disclose may still arise “where one parly’s superior knowledge of cssential
[acts renders a (ransaction without disclosure inherently unfair.”™ P.7. Bank Central Asia v. ABN
AMRO Bank N.V., 301 A.D.2d 373 (1* Dep’t 2003). A party alleging concealment of csscntial
facts must satisfy a two-prong test: (a) that the facts were mformation peculiarly within the other
party’s knowledge, and (b) that the information could not have been ascertamned through the
exercisc of ordinary intclligence. Jana L. v. West 129" Street Realty Corp., 22 A.D.3d 274 (1
Dep’t 2005) (stating that a “simple inquiry” shows cxcrcisc of ordinary intclligence).

Here both parties were represented by sophisticated legal counsel; OI could have

underlyiné Lhosc cﬁlai-n-lé duung liie sctilement discussions, or could have requested that language
be mnserted mn the Agreement to limit OI's exposurce (o potential claims. Further, prior (o the
SPA, Unilever and Clorox were longtime customers of Ol; thus OI had knowledge and
informatton about the 1ssucs related to these former clients and which were raised 1n Hamilton’s
January 20™ letter, three months before the settlement took place.

Since OI has failed to demonstrate that it could have justifiably relicd on anything outside
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the four corners ol the Scttlement Agreement, Graham’s motion is granted and OI’s counterclaim
1s disnussed.
Based on the [oregoing, 1t 1s hereby

ORDERED that defendants’ counterclaim 1s severed and dismissed and that the action 1s
continucd as to the claims stated i plamtiff’s complaint; and it is further

ORDERED that the Clerk 1s directed to enter judgment accordingly.

Dated: 1@ ‘/lq /0:{‘

ENTER:

1

Helen E. Frc&d;nan, 1.5.C,
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