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SUPREME COURT CF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 15

———————————————————————————————————————— x
JOEN ZETA.
Index No. 101561/05
Plaintiff, Mtn. Seq. 004,005
-against-
ROVIS LEND LEASE, INC., ALEXANDERS, INC., A
And SEVEN THIRTY ONE LIMITED PARTNERSHIP, /(

Defendants. ” 007.26 60

WALTER B. TOLUB, J.:

Motion Sequences 004 and 005 are consclidated for
disposition,

By moticn sequence 004, Defendants ALEXANDERS INC and SEVEN
THIRTY ONE LIMITED PARTNERSHIP (“Moving Defendants”) seek to
dismiss Plaintiff’s common law negligence claims and Labor Law §§
200, 240 and 241 claims. The Moving Defendants’ motion is denied
as to Labor Law § 200 and common law negligence claims and
granted as to Labor Law §§ 240(1) and 241(6) claims.

By motion sequence 005 all of the Defendants seek to guash
the subpoena served by Plaintiff upon Daniel Berger of Vornado
Realty Trust, dated July 24, 2007. Defendants’ motion to gquash
is denied.

Facts

As stated in this court’s prior decisions, Plaintiff was a

laborer employed by Del Salvio Construction. This 1s an action

for personal injuries that Plaintiff claims he sustained on May
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14, 2004, when pPassing a cinder block to a coworker standing on
the scaffold above him. Plaintiff claims he was on the second
level of a three level scaffold. A person on each level would
pass up cinder blocks to the person on the next level., Plaintiff
was injured when he bent down to get the next block from a worker
on the first level and a cinder block fell from above and struck
him on his back. Plaintiff then fell to the ground level of the
scaffold and lost consciousness.

Plaintiff initially commenced an action in the Supreme

Court, New York County, titled Zeta v, Vorpade Realty Tryst and

Bovis Lend Lease under index number 101561/05 and also Zeta v,

Alexander’s Inc. and Seven Thirty One Limited Partnership, under

index number 110786/06. These actions were consolidated pursuant
the decision of this court dated February 28, 2007 under index
No. 101561705,

The complaint alleges that Plaintiff was injured while
working on the renovation of the premises located at 731
Lexington Avenue, New York, NY. The complaint alleged that
Defendant Alexander’s Inc. and 731 Limited Partnership
alternately owned, maintained, managed, were managing agent or
controlled the subject premises. The complaint also alleged,
inter alia, violations of Labor Law §§200, 240 and 241(6).

Pefendants answered and denied the substantive allegations

ir the complaint, including the allegations of negligence, Labor
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Law viclations and ownership of the subject premises. Defendants
also alleged, inter alia, the affirmative defenses of culpable
conduct, Jjoint and several liability, lack of control over work
performed and that Plaintiff was a recalcitrant worker.

By order dated February 28, 2007, this court held that; (1)
Labor Law §240¢(1) did not apply to the facts of this case because
Plaintiff claimed the cinder block fell on not while in the
process of being hoisted or secure, rather, the cinder block was
being passed hand to hand; (2) this court also granted
Defendant’'s motion to dismiss Plaintiff’s Labor Law § 241(6)
causes of action because the industrial codes cited were
inapplicable; (3) this court granted the motion to dismiss
against Vornado but denied it as to Defendant Bovis Lend Lease
because there were questions of fact regarding negligence and
Labor Law § 200 causes of action. This court held that “the
igsue of the extent and control exercised by Bovis is a matter to
be resolved at the trial of the action . . .” (Decision and
Order dated February 28, 2007 p. 8; D Ex. D).

In motion seguence 004, the Moving Defendants, Alexander’s
Inc and Seven Thirty One Limited Partnership, seek an order
(1)dismissing Plaintiff’s claims under Labor Law §240(1) and
241 (6); and (2) dismissing the Labor Law § 200 and common
negligence causes of action. By motion sequence 005 Defendants

seek to guash the subpoena served by Plaintiff upon Daniel Berger




of Vornado Realty Trust, dated July 24, 2007.
Discussicn

Motion Seguence Q04

By motion sequence 004, the Moving Defendants seek an order
to dismiss (1) Plaintiff’s claims under Labor Law §240(1) and
241(6); and (2) the Labor Law § 200 and common negligence causes
of action.

The proponent of a summary judgment motion must make a
primae facie showing of entitlement to judgment as a matter of
law, tendering sufficient evidence to eliminate any material

issues of fact from the case. (duckerman v. Cityv of New York, 49

NY2d 557 [1980]).

The Moving Defendant’s motion for summary judgment on Labor
the Labor Law §§ 240(1) and 241(6) causes of action 1is granted
since they were Previously dismissed against Vornado and Bovis.
Plaintiff cannot assert the same claims, based on the same facts,
because collateral estoppel precludes a party from re-litigating
an issue which has previously been decided in a proceeding with
which he had a fair opportunity to fully litigate the question

presented. (Siddigi v. Qber, Kaler, Grimes & Shriver, 224 AD2d

220 [1°" Dept 1996]). The requirements which must be satisfied
for this doctrine to be invoked are: (1) the identical issue must
have previously been decided: and (2) the party to be precluded

from re-litigating the issue must have had a full and fair




cpportunity to consent to the prior determination. (Id. at 22).
Plaintiff’s Labor Law §240 (1) claim was dismissed based on
the facts of this matter. The issue of ownership was not a
factor in that part of the February 28, 2007 decision. Since the
facts are unchanged, this court’s February decision is the law of
the case. Similarly, Plaintiff’s Labor Law § 241(6) claims were
dismissed based on the facts of the accident and inapplicable
Industrial Code violations. The same issue is before the court
now, and therefore the February decision is the law of the case
for these claims as well. It follows that the Moving Defendant’s
motion fer summary judgment on Labor the Labor Law §§ 240(1) and
241(6) causes of action i1s granted and the claims are dismissed
as to ALEXANDERS INC and SEVEN THIRTY ONE LIMITED PARTNERSHIP.
The Moving Defendants also argue that the motion for summary
judgment dismissing Plaintiff’s Labor Law $200 and common law
negligence claims should be granted because the Moving Defendants
did not retain the required control or supervision of the
activity causing the accident. The Moving Defendants’ motion for
summary judgment must be denied as to the Labor Law § 200 and
common law negligence causes of action because there are two
gquestions ¢f fact which must be addressed regarding the ownership
of the premises at the time the accident occurred and whether any
property “owner” had control over the work performed at the work

site., (See D Exs. G p. 24-34; D Ex. H p. 12). It follows that




the Moving Defendants motion to dismiss the Labor Law §200 and
common law negligence claims are denied.
Motion Seguence 005

By this motion all of the Defendants seek to guash the
subpoena served by Plaintiff upon Daniel Berger of Vornado Realty
Trust, dated July 24, 2007 pursuant to CPLR $2304.

The subpoena is for the trial appearance of the same person
who testified at the Defendants depositions. Mr. Berger's
testimony 1s relevant, as is clear by Defendants having put him
forward, because he has knowledge about the ownership of the
property. It follows that Defendants motion to quash is denied.

Counsel for the parties are directed to appear in room 335

on QOctober 28, 2007, as scheduled to select a jury.

This memorandum opinion constitutes the decision and order

of the Court.

Dated: U4181“7

HON. WALTER B. TOLUB, J.S.C.




