
Barros v St. Vincent's Hosp.
2007 NY Slip Op 33521(U)

October 26, 2007
Supreme Court, New York County

Docket Number: 0107922/2007
Judge: Eileen Bransten

Republished from New York State Unified Court
System's E-Courts Service.

Search E-Courts (http://www.nycourts.gov/ecourts) for
any additional information on this case.

This opinion is uncorrected and not selected for official
publication.



SCANNED ON I013012007 

.. 
cn 
2 
0 
u) 
Q w 
CT 

u 

T ' 1  0 
OLL 

SUPREME COURT OF THE STATE OF NEW YORK - NEW YORK COUNTY 
f3Kri txTt tJ  

- - -  . - -  

Index Number : 107922/2004 
BARROS, RUFINA 
vs 

ST. VINCENT'S HOSPITAL 
Sequence Number : 003 
SUMMARY JUDGMENT 

PART a 

INDEX NO. ?w-- 07 
MOTION DATE ?-//-?/ 
MOTION SEQ. NO. 003 

MOTION CAL. NO. 

The following papers, numbered 1 to were read on this motion to/for 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 

Replying Affidavits -~ - 

Cross-Motion: 17 Yes e o  

Upon the foregoing papers, it is ordered that \ this motion 

PAPERS NUMBERED 

Check one: FINAL DISPOSITION 
Check if appropriate: a D O  NOT POST- ~1 n r r r n r a l n r  
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART SIX 

RUFINA BARROS, as Administratrix of 
the Estate of DIMAT CANER, deceased 

PluintifS 

- ugainst - 

Index No.: I07922/04 
Motion Date: 9/11/07 

Motion Sequence No.: 003 

ST. VlNCENT’S HOSPITAL, EDWARDO 
GONZALEZ, M.D., and MING LIN, M.D. b 

De fcndiin ts ‘ 4  
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
PKESENT EILEEN BRANSTEN, J: 

Plaintiff Rufina Barros (“Ms. Barros”), as of Dimat 

Caner, dcceased (“Ms. Caner”), brings thc instant action for medical malpractice and 

wrongful death against Dcfendants St. Vincent’s Hospital (“St. Vincent’s”), Edward 

Gonzalez, M.D (“Dr. Gonzalez”), and Ming Lin, M.D. (“Dr. Lin”) (collcctively, 

“Defendants”). In thc instant motion, the Defcndants move for summaryjudgment pursuant 

to CPLR 3212. 

BACKGROUND 

Ms. Caner sustained head, neck, and facial injurics when shc fell in the vicinity of 19Ih 

Street and Eighth Avcnue in Manhattan on January 5,2003. An ambulance took her to Saint 

Vincent’s at 2:35pm. Upon arrival, the attending staff found her to be alert, oriented, and 

ambulatory. See, O’Connell Aff, at 5 ,  7 8; Shapiro Aff at 2, T[ 5. Her blood pressure was 
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recorded at 174/97, her lieart rate was 88, and hcr respirations were 18. See, O’Connell Arf 

at 6,19. Her past surgical histoiy indicatcd that shc had undergonc a bypass and mitral valvc 

rcplaccment and her current medications wcre anticoagulant, Coumadin, and Tylenol. Id. 

Dr. Lin, the Emergency-Departrncnt attending physician, cxaniined Ms. Caner at 

2:55pm. See, Id,, Ex F. She complained of mild pain in her right cheek. Dr. Lin noted that 

she was alert and had mild swclling on hcr right chcek. At 5:05pm, hospital staff conducted 

a CT scan. An unnamed radiologist notcd thc presence of a small subdural hcmatoma, and 

conveyed said CT test results to Dr. Lin telephonically at 5:45pm. Id. 

Dr. Lin ordcred laboratory work, and rcquested that thc Neurosurgery Sewicc consult 

on Ms. Caner’s condition. Non-parties Allan IIirsclifeld, M.D. (“Dr. Hirschfeld”) and Dr. 

Hussein werc the neurosurgery attcnding physician and the neurosurgcry house officcr, 

respectively. Hospital staff drew blood samples. Thc blood work indicated an elevatcd 

INR of 5.90 and an elevated Prothrombin Timc of 48.9. Both rcsults indicatcd that it took 

longer than normal for the blood to clot, or respond to the injury. Id. 

At 5:48pm, Non-party James R. McGimiis, R.N. (“Nurse McGinnis”) examined Ms. 

Caner, noted that her check had become more swollen, and applied an ice pack. See, 

O’Connell Aff at 6,lI 1 1. At 6:OOpm, Ms. Caner became slightly disoricntated, complained 

Neither party providcd Dr. Husseiii’s full namc. I 
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of a headache, and vornitcd. Dr. Lin gave hcr a STAT dose of morphine 2 mg. 1V for the 

pain in her right cheek, and ordcred a repcat CT scan. 

At or about h:40pni, Ms. Caner began to clinically decompose as hcr blood prcssure 

elcvated. Id. at page 7, 7 13-14. Labetolol and Vitamin K were adrninistercd between 

7:57prn and 8: 15pm. ld., 7 14. She also rcceived 4 units of fresh froLen plasma in an attempt 

to bring down her INR. See, Id., Ex F. 

The repeat CT scan, taken at 8:00pm, showed “marked interval increase in the right 

subdural hematoma with rnarkcd mass cffect, midline shift and signs of uncal herniation. 

The basal sisterns arc obliterated.” See, Id. St. Vincent’s admitted Ms. Cancr to the 

Tntensivt- Care Unit. Brain death occurred on January 7,2003, and she was pronounced dead 

on January 9,2003. 

Ms. Barros, as Ms. Cancr’s estate’s Administratrix, commenced this action on May 

17,2004. In the first cause of action, Ms. Barros allcgcs that Drs. Gon;ralez and Lin departed 

from the ordinary care-standard in rendcring medical treatment to Ms. Caner, and were 

negligent in doing so. Furthcrmore, she alleges that St. Vincent’s was negligent, carelcss, 

and reckless in supervising them. In thc second cause of action, Ms. Barros alleges that the 

Defendants’ negligence wrongfully caused Ms. Caner’s dcath. 
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In the instant motion, the Defendants argue that Ms. Cancr’s death was an 

unavoidablc result of her fall and did not result from her treatment. Accordingly, they move 

for summary judgment disposition pursuant to C‘PLR 3212. 

ANALYSIS 

Summaryjudgment is a drastic remedy that should not be granted ifthere is any doubt 

as to the existence of n triable issue of fact. See, Kotiihci Extruders, hc. v. Ceppos, 46 

N.Y.2d 223, 23 1 ( 1  978); see also, Gremidge v. IlRH Cunstr. Corp., 279 A.D.2d 400,403 

(1 st Dept. 200 1); LhLuc v. Resnick, 224 A.D.2d 2 10,2 1 1 ( 1  st Dept. 1996). Indced, because 

summary disposition serves to deprive a party of hcr/his day in court, relicf should not bc 

grantcd wherc an issue of fact is even arguable. See, Henderson v. City of New Yo&, 178 

A.D.2d 129, 130 (1st Dept. 1991). Further, “on a defmdant’s motion for summary 

judgment, opposed by plaintiff, [the court is] required to accept the plaintiff‘s pleadings, as 

true, and [its] dccision must bc made on the version of the facts most favorable to 

[plaintiffl.’” f lymes v. Scott, 175 A.D.2d 786, 786 (1st Dept. 1991). 

Thc proponcnt of a suinmaryjudgment motion has the burden ofmaking aprimu*fucie 

showing of entitlcmeiit to judgment as a matter of law. See, AIvarez v. Prospect Hospital, 

Dr. Coilzalez moves for summaryjudgment, arguing that lie never treated Ms. Caner. 2 

Ms. Barros docs not oppose Dr. Gonzalez’s motion bccause “he apparently never rcndered 
treatment to decedcnt.” Shapiro Aff at 5 .  Thus, Dr. Gonzalcz’s motion is granted. 
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68 N.Y.2d 320,324 (1986). Once thc movant has made this showing, the burden then shifts 

to the opponcnt to establish, through competent cvidence, that there is a material issue of fact 

that warrants a trial. Id. 

Geiieral allcgations of medical rnalpracticc that are unsupportcd by compctcnt tnedical 

evidence are insufficient to defeat: a motion foi- summary judgment. See, Neuman v. 

Greenstein, 99 A.D.2d 1018 (1st Dept. 1984). Thus, on a motion for summary judgment 

where a medical malpractice defendant demonstrates that treatment was provided in 

accordance with accepted standards of medical practicc, the plaintiff must respond with 

medical cvidence cstablishing a departure from accepted medical procedure. See, Alvarez 

v. Prospect Hosp., 68 N.Y.2d, at 327 

Thc Defendants argue that their treatment of Ms. Caner was coniported with 

acceptablc medical standards. In support of their contention, they offer the 1.5 page 

affidavit of New York-licensed physician Dr. Hirschfeld, whom St. Vincent’s einploys as a 

neurosurgery attcnding physician. See, Hirschfeld Aff  d. Dr. Hirschfeld attests that 

“[Ms. Caner] was on the anticoagirlcnt Coumadin due to her 
prior cardiac procedures” * * Due to [this], [shc] was more 
inclined to sustain a brain bleed aftcr head trauma * * * [The 
initial CT scan-review] showcd a small acute subdural 
hematoma with a mild mass effect * * * [Tlhere was no clinical 
significance to [this effcct] since the patient was * * * 
uncomplaining of headache or other ncurological symptoms * 
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* * [After Ms. Caner becanic disoriented], [a] repeat CT showed 
rapid extension of the small hematoma * * * It is my opinion, to 
a reasonable degrec of medical certainty, that obtaining thc 
laboratory work any earlier would not have changed thc 
unfortunate outcome * * * It is further my opinion that the 
administration of fresh frozen plasma any earlier would not have 
affccted [hcr] condition. The use of the anti-hypertensivc 
Labetolol any earlier * * “also would havc had no effcct on thc 
outcome. I reiteratc my opinion * * * that the death of Ms. 
Caner was due to the fall shc sustained * * *” 

Id. 

Based on their submission, the movant-Defendants, have established a prirne fucic 

showing of entitlement to judgment as a matter of law. Thc burden now shifts to Ms. 

Barros, the opponcnt, to raise triable factual issues warranting the motion’s denial. In 

opposition, Ms. Barros offers a five-page expcrt affidavit from a board-certified, New York- 

liccnsed ernergcncy-room physician. Thc expert attests that 

“[Tlhis case rcvolves around thc timeliness of certain thcrapies 
* * * It is my opinion to a reasonable degree of medical certainty 
that there arc scveral key departures in thc care of this patient. 
These include 1) delay in sending initial laboratory results; 2) 
delay in treating with [frcsh frozen plasma] and 3) delay in 
treatment of elevated blood pressure, and all alone or together 
were thc proximate causes of the plaintiff‘s death. 

* * *  
“[The physician] did not * * * access if thc patient’s INR was 
too high [until] over three hours [after she arrived in the 
emergency room]. [Any carlier test] may have promptcd the 
physician to givc frcsh frozen plasma earlier * * * Checking * 
* * any patient on Coumadin is standard procedurc, especially 
after minor trauma with signs of injury. 
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* * *  
“Lack of earlier treatment with fresh frozen plasma is indefensible in 
this case. This is apatient who’s C’1’ showed a subdural hematoma with 
mild shift. The patient also had progressively worscning symptoms 
during her course. 

* * *  

“Clearly, however, the fresh frozen plasma should have bcen 
ordered * * * after the CT was read as subdural arid the INR 
noted as too high. 

* * *  
Treatment with antihypertensives was also lacking * * * She 
[was] not treatcd howevcr until 30 minutes prior to herniation. 
It is considered standard however, and should have been given.” 

Shapiro Aff, Expert Aff  d at 2,lI 5 ;  at 3 , l  12- 17. 

Herc, Ms. Barros’ opposition papers contain a sufficicnt cxpert affidavit that 

contradicts the Defendants’ expert opinion. Since this Court is presented with conflicting 

affidavits from equally competcnt authorities, the motion for summary judgmcnt must be 

denicd. See, Prigorac v. Park, 20 A.D.3d 363 (1st Dept. 2005); See also, Frobose v. Weiner, 

19 A.D.3d 258 (1st Dcpt. 2005); Santiago v. Brandeis, 309 h.D.2d 621, 622 (1st Dept. 

2003). 
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Accordingly, i t  is 

ORDERED that the Defendants’ motion for a sutnmary judgment is DENTED. 

This constitutes the Decision and Order of the Court. 

Dated: Ncw York, New York 
October 26,2007 

E N T E R  1 V \ L  
Hon. Eileen Bransten 
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