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SUPREME COURT OF THE STATE OF NEW YORK- NEW YORK COUNTY 

PRESENT: Hon. DORIS LING--COHAN, Justice PART 36 

NICOLE BALLAN, 

Plalntlff, 

-against- 

OTIS TURNER, 
Defendant. fiov 0 

z~~~ 
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TJpon tlie foregoing papcrs, plainlifl’s motion to strike defendant’s answer is granted, zu&s,s: (A) 

within 20 days qf service of LI copy qf‘this order with notice of’enlry, defendau7t supplies to pluinliffi .. 

(1) thc identity of the mortgage company for which the defendant inaintaincd a mortgage lor 

Apartment #3 in July 2003; and (2) a copy of the proprietary lease applicable at the time of plaintiffs 

tenancy or an affidavit from defendant indicating that such proprietary lease is no loiigcr in his 

possession, and a diligcnt search has been conducted;’ <and (B) defendant pays plaintill’s costs on this 

motion within 20 days of preseiitmcnt of an affrmationlafiidavit of attorney’s fccs on this motion 

(affirmatiodaffidavit shall include the hourly rate, multiplied by thc hours expended, not to excced 

$5,000.00). 

In its order dated July 20, 2007, this Court previously ordered that the abovc discovery be supplied. 

Such order was cntered upon defendant’s default at a discovery coiiipliancc conference. In addition, 

item two listed above (the proprictary lease) was ordered to be supplied, by order of this Court dated 

June 15, 2007, which was consented to by both sidcs. 

’ According to plaintiff, such discovery remains oulstanding. [119, Affirmation in 
Opposition and in Reply]. Although plaintiff indicates that “the identity of and last known address 
for contractors hired by thc dcfendant to perform repairs during Nicole Ballan’s tenancy” is also 
outstanding, such information was in fact supplied by defendant. [Exh. 5, Notice of Cross- 
Motion]. 

‘I’hc June 15, 2007 order provides that dcfcndaiit shall supply the “proprietaiy lcase in 
effect on the date of the accident within 20 days”. 
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‘There is no dispute that defendant failed to comply with this Court’s two orders. Moreover, it is of 

utmost significance that, it was not until faced with plaintifrs motion to strike dcfendant’s answer, 

filed on or about Septembcr 1 1,2007, did defendant even seek to vacate the July 20,2007 order (by 

filing a cross-rnotion). Nor does defendant explain why it hiled to vacatc the July 20,2007 order, 

after it was copied by plaintiff on the letter sent to this Court on or about August 21, 2007, 

complaining that defendant failcd to comply with this Court’s order. 

Furthermore, in the cross-moving papers, dcfendant fails to explain why counsel did not promptly 

move to vacate the July 20,2007, when counsel learned of the cntry of such order, admittedly on July 

20,2007. 177, hlfimiation in Support of Cross-Motion]. Defendant also utterly fails to address this 

Court’s order datcd June 15, 2007, which also required that defcndant supply plaintiff with the 

proprietary lease. Nor docs dcfendant provide proof that it complied with this court’s June 15,2007 

order, entered on consent, at m y  time prior to thc July 20, 2007 compliance date. 

Instead, delendant merely complains that the July 20,2007 order was entered on “default” and that it 

did not appear because the Note of Issue was filed. As noted abovc, defendant i‘ailed to explain why 

it did not promptly inove to vacate such order. Moreover, defendant does not dispute that the June 15, 

2007 order clearly set forth the next compliance conference date on July 20,2007, and indicated that 

thc Note of Issue could be filed with the outstanding discovcry. Further, there is no claim that 

defendant in fact provided the proprietary lease, as ordered in the Junc 15, 2007 order (and 

subsequently ordcrcd again on July 20,2007), so defendant could not reasonably think that it complied 

with all outstanding discovcry, thereby excusing any appearance on July 20,2007, as ordered, merely 

because the Note had been filed. In fact, dcfcndant conccdcs that plaintiff counsel called defendant’s 

officcs on the morning ofthe conference (Affidavit in Support of IWm-Motion of Genine Carboiii, 

Exhibit C, para 4).3 Additionally, the Court notes that while defendant conscntcd to producing the 

lease on June 15,2007, it now belatedly claims in its cross motion Ilmt it cannot find the lease, but 

never conveyed that in€orniatjoii to thc plaintiff or thc Court, cxcept by cross-motion. 

I 
Ms Carboni’s explanation is illogical as she claims that she was advised that “ a conference 3 

was going forward in Siipremc Court” and then statcs in the samc sentence “1 called plaintiffs counsel’s 
office a number of times requesting an update as to what was going on, and asking whether wc nccded to 
appear.” Why defendant chose not to dispatch an attorney aftcr bcing notified by plainli ff that a 
confcrence was going forward, or at a minimum, to call the Part Clerk, but rather inslead chosc to call 
plaintiff’s office several times that day is incxplicable. Of course, as stated above, defendant 
nevertheless chose to ignore tlic order (and the previous one) and waited iinlil plaintiff filed a motion lo 
strike, rather than promptly iiioviiig to vacate the order. 
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It is notcd that, CPLR 53 10 1 provides lor “lull disclosure ol all matter inaterial and nccessary in the 

prosecution or defense of an action, rcgardlcss of the burden of proof.” Regardless ofwhether or not 

thc subject discovery will be determined at trial to be admissible, at this juncturc, such discovery is 

“‘...sufficiently related to the issucs in litigation to niakc thc cffort to obtain [them] in preparation for 

trial reasonable...”’. Allen v. C’rowell-C,’ollier Pub. Ch., 21 NY2d 403, 406-07 (1 968)(citalion 

omitted); see also .Josephs v. Oliver, 48 AD2d 688 (2nd Dept 1975). Further, ‘(prctrial disclosure 

extends not only to proof that is admissible but also to matters that may leud to thc disclosure of 

admissible proof ’, Mutter ofh’ew York County DES Litigation v. Eli Lilly & Co., 171 AD2d 1 19,123 

(1 St Dept 199l)(emphasis supplied). The test for CPLR $3 101 (a) purposcs is “usefulness and reawn”; 

disclosure will bc pcrniitted where the information sought concerns the controversy in issuc and will 

assist in the preparation for trial. Id; see also Williums Real Estate, Co., Inc. v. Viking Penguin, Inc., 

2 1 6 AD2d 27,28 (1 St Dcpt 1 995); Conwuy v. B q ~ l e y  Seton Hospital, 104 AD2d 10 1 8, 10 19 (1 Dept 

1984). The discovery ordered by this Court to bc supplicd by dcfcndant in this order, and this Court’s 

prior orders, falls within this rubric. 

Court orders must be obeyed for the court system and process to have any efkct. As stated by the 

Court of Appeals : “In Kihl v. PfLrfftlr (94 NY2d 118, 123 [1999] ), we affirmed the dismissal o l a  

complaint for failure to respond to interrogatories within court-ordered tiiiie framcs, observing that 

“[i’lf thc crcdibility of court orders and the integrity of our judicial system are to bc maintained, a 

litigant cannot ignore court orders with impunity.” Brill v Cily ofNew York, 2 NY3d 648,653 (2004). 

Moreovcr, the Appellate Division, First Department, in Figdor v. Cily o f N w  York, 33 AD3d 560 (1 ’‘ 
Dept 2006 ) dircctcd that defcndant‘s answer be struck unless it paid a sanctioii of $10,000, for its 

failure to coinply with discovery orders, and stated: 

“Defendant’s response to the myriad discovery orders .... has been inexcusably lax. While 

discovery has trickled in with the passage of each compliance conference, the cavalicr attitude 

of defendant. resulting as it has in substantial and gratuitous delay and expense, should not 

escapc advcrsc consequence. We take this oprmtunity to encouraw the IAS courts to employ 

a more proactive approach in such circumstances; upon learning that a party has repeatedlv 

failed tu comply with discovery orders, they have an ailirmative obligation to takc such 

additional steps as are necessary to ensure hture compl i~xe . ”  

(emphasis supplied). 
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Accordingly, it is 

ORDERED that plaintiffs motion to strikc dcfcndant’s answer is granted, unless: (A) wilhin 

20 day,s of service of a copy of this order with notice qf entry, defendant supplies to pluinljf3r: (1) the 

identity of the mortgagc company for which the dcfendant iiiaintaincd a mortgage ibr Apartment #3 

in July 2003; and (2) a copy ol‘the proprietary lease applicable at the time of plaintiffs tcnancy or an 

affidavit from dcfendant indicating that such proprietary lease is no longer in his possession, and a 

diligent search has been conducted (detailing the search made, with dates and places searched, and 

name of person conducting the search); and (B) defendant pays plaintiff‘s costs on this motion within 

20 days of presentment 01 an aflirniatiodaffidavit of attorney’s fees on this motion 

(affrmationhffidavit shall include h e  hourly rate, multiplied by the hours expended, nut to exceed 

$5,000.00). 

It is further 

ORDERED that, upon dekndaiit’s failure to coinply as indicatcd above, an order striking 

defendant’s answcr will bc entcred against defendant, upon the filing of an affidavit/affirmation 

indicating lion-compliance, and submission of a proposcd preclusion order, with the Part 36 Clcrk, 

upon 5 days notice to the other side (and proof of scrvicc). Such submission shall be accompanied 

by a copy of this order. 

Doris Ling-Cohan, JSC 
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