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US EAST COMPANY OF NEW YORK, L‘TD., Index No: 603558/05 

-against- DECISION AND ORDER 

prospectivc 

business relations and breach of the implied covenant of good faith and fdir  dcaling. In motion 

sequence 009, Defendant JPMorgan Chase Bank (“Chase”) moves to preclude the introduction of 

evidence by Plaintiff US East Company (“US East”). 

BACKGROUND 

The general f x t s  of this niatter were discussed in this Court’s prior decisioiis and shall 

not bc repeatcd here, cxcept to tlic extent iiecessary to decide this motion. 

The miderlying action contained five causes of action: wrongfill interfcreiice with 

prospectivc contractual relationships (first C ~ U S C  of action); breach of oral agreement (second 

causc of action); unjust enrichment (third cause of action); breach of the Master Agreement 

(fourth cause of action); and promissory estoppcl (iifth cause of action). In this Court’s decision 

dated May 10, 2006, Chase’s motion to disiiiiss was granted to the extent that thc second, third, 

and fifth causes of action were dismissed leaving US East’s causes of action for iiiterferencc and 
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breach of contract. It1 this Court’s decision dated October 18, 2007, Chase’s motion for summary 

judgment was denied. As tlie parties prepared for trial, US East indicated in its Expert 

Disclosure Statement madc pursuant to CPLli 3 I Ol(d)(l) that if it failcd to provc darnages based 

on lost profits, it would put forth testimony as to an alternative nicasure of daiiiages based on 

iinjust eiirichment. Defendant now seeks an order precluding plaintiff from introducing at trial 

any evidencc in support of its claim for uiijust enrichment damages. 

DISCUSSION 

Chase argues that despite having its unjust enrichmeiit claim disinisscd, US East is 

attempting to restore its unjust enrichment claim by putting forth an alternative measure of 

dariiagcs based on unjust cnrichment. US East argues that it is entitled to an alternative ineasure 

of damages based on the benefit received by Chase. With both arguments thus framed, the issue 

presciited for deteiminatiori in this motion in limine is whethcr evideiicc of unjust cnrichment, 

e . g ,  cost savings, is admissible as an alternative Incasurc of contract damages. 

ln order to prcvail on a motion in limine secking to prcclude the introduction of cvidence, 

the movant must demonstrate that the evidence being introduced would unduly prcjudicc the 

defendant or is not materially relcvant (Ki.s.h v Board of Educ., 76 NY2d 379, 385 [ 19901; Caster 

v Inncredn-Med, h c . ,  238 AD2d 917, 918 [Mi Dept 19971). 

Here, Chase does not argue that the evidence US East seeks to iiitroduce will unduly 

prejudice Chasc or that the evidence is not materially rclevant. Indeed, Chase does not even 

articulate a standard for determinirig whether to exclude thc evidence. Instead, Chasc only 

argues that the measure of daniages US East offkrs is unavailable as an altemativc to its lost 

profits measure. However, Chase fails to cite any case law that supports this proposition. 
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Notably, neithcr party has put forth any cascs that directly support or contradict the 

proposition that thc ineasure of contract daniagcs may be based on unjust enrichment. Nor has 

the Court found any New York cases 011 point. Nonetheless, Chasc acknowledges and US East 

argues that a nonbreaching party’s restitution interest is sometimes recognized as a remedy for 

breach of contract. Indeed, the Restatement (Second) of Contracts has stated: “[i]n some 

situations a court will rccognize yet a third interest [aside from the expectation and reliance 

interests] and grant relicf to prcvent unjust enrichment. * * * The interest of the clairnaiit 

protected in this way is called the ‘restitution intcrest.”’ (Restatement (Second) of Contracts, 5 

344.) hi thcse situations, the claimant “claims rclief on the ground that thc other party has been 

unjustly eiirichcd as a result of sonie beneiit conferred undcr the agreenicnt.” (Restatement 

(Second) of Contracts, 5 344, comment d.) Though iiot addresscd in New York coiirts, a 

nonbrcaching party’s restitution interest has been recognized in  a District Court for tlic Southern 

District of New York considering New York state claims. hi Boule v. Hutton, the plaintiffs 

received judgment on their breach of contract claim because the district court found, among other 

things, that the defendant breached the implied covenant of good faith and fair dealing ( 

Supp 2d 491, 509-10 [SDNY 20011, affirmed in part and vacated in part). On this basis 

plaintiffs wcre awarded restitution, but not expectation damages. (Id.)  

Accordingly, in light of persuasive authority this Court holds that, under thc 
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circunistanccs of this case, evidence of unjust enrichrncnt is admissible as an alternative mcasiirc 

of contract damages. 

The Court is awarc that rcstitutioii rcquires the conferral of a benefit. (Restatement 

(Second) of Contracts, 3 370. j However, the parties have not addressed this issue in their 
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moving papers, the issue iiivolves some factual detcniiiiiations, and whetbcr US East will need to 

prove dainagcs bascd on unjust enrichment will not be clear until trial. Accordingly, resolution is 

appropriately reservcd for trial (see Feldsberg v Nitschke, 49 NY2d 636, 643 [ I9801 [the order I 
l and timing of introducing cvidencc are matters within tlie sound discretion of the trial court 1; 

Matter oJ'Hover v Slwur-, 232 AD2d 749, 750 [3d Dcpt 19961). hideed, thc determination of 

wlicther to prcclude the introductioii of evideiice is better left to the trial judge (Clornplfu v lbwvl 

0fNcw Castlc, 32 AD3d 976, (177 [26 Dcpt 2006J). Moreovcr, courts considering a motion in 

limine may reserve judgnieiit until trial, so that the motion is placcd in the appropriate factual 

contcxt (see c,f: Rosenblutt v./iudice, 47 AD2d 721, 721 [2d Dcpt 19751). 

COh'YCT,USION 

Accordingly, it is liereby 

OlWEREL) that Defendant's motion to preclude introduction of evidence as to unjust 

enrichment is denied with leave to renew at the conclusion of the trial: 

Dated: October 26,2007 
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