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Upon the foregoing papers , the motion pursuont to by plaintiff Fifth Avenue of Long Island Realty
Associates (Associates) for summary judgment pursuant to CPLR 93212 is denied.

In this action plaintiH Associates seeks to recover unpaid common area maintenance charges
(CAM) due as additkmal rent under a written lease agreement dated March 16 , 1990 , with
amendments , for retclil space at the Americano Shopping Center located at 1990 

Northern
Boulevard , Manhass:t, New York. The term of the lease expired in January 2006. Tenant vacated
the space allegedly I aving arrears in the amount of $193,096. 62 due and owing as and for CAM
charges. Tenant, def:ndant LCI Holdings , Illc. (LCI), has counterclaimed alleging breach of
contract and incorrect billing of CAM charGies in that plaintiff improperly: (1) passed through to
LCI a 15% administrcltive charge on all CAlVI charges , (2) included depreciation expenses in the
CAM charges , (3) included promotional expenses in the CAM charges , and (4) inflated the CAM
charges by including numerous charges constituting personal perquisites and benefits to plaintiffs
principal , and membnrs of his family, that have no relationship to the maintenance of the common

areas of the premise " Moreover, defendant asserts that costs associated with the construction of a
new section of the shopping center were improperly included in CAM charges.

Pursuant to Paragraph 38(B) of the lease , the tenant was obligated to pay a proportionate share of
the landlord' s cost for the operation and moinienance of the common areas. Defendant'
proportionate share v, os equal to a fraction "whose numerator is the gross leasable ground floor
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area of the Premise " divided by "the gross leasable ground floor area of stores in the Shopping
Center which are paying such service char!;Je. " The provision also states that defendant's share of
CAM charges was e:;timated to be equal to 3. 9%.

Schedule C of the lelJse sets forth a detailed , but not exhaustive , list of expenses included as part of
CAM charges as well as a list of costs excluded from the CAM calculation including:

the in I' ial cost of existing or future land or buildings or expansion of
the Shopping Center, and the construction costs and depreciation of a
future parking facility;

the depreciation on the builclinn of the Shopping Center (excluding a
future parking facility).

* * *

depre:iation or reserves.

Schedule C also pro,.ides that " (nJone of the charges included in the Common Area Maintenance
cost are covered by 'my other provisions of this lease " and " (n)o charge paid under (the) lease will
be duplicated underJny other section of (the) lease.

In 2005 , in accordance with its rights undet the lease , defendant arranged for an audit of
Associates ' books ard records which , defendcnt alleges , revealed numerous , egregious
irregularities in the Icndlord' s practices of billing and accounting for CAM charges. After the
alleged irregularities were discovered , defendont initially withheld both the contested CAM charges
as well as its rent pavments while attemptin j to negotiate removal of the improper CAM charges
from its account.

By letter dated October 10, 2005 , defendant f"equested that the landlord remove certain charges
including:

1 ) the duplicative 15% administrative fee which defendant claims
was improperly charged' n addition to the charges for an
independent management service;

depreciation expenses thot were barred by the lease;

improper promotional expenses; and
improper personal expenses.

[* 2 ]



FIFTH AVENUE OF i_ONG ISLAND

Index No. 019458 05~~~~~~~~~N~~~~

~~~~~~~~~~~ ~~~~~ ~~~

While plaintiff agreed to credit LCI for certoin expenses (marketing expenses , gasoline charges
automobile and insllrance costs), it refused to remove the charges for administrative expenses
amortized costs of rcplacement of items in CJ\M (i. , sidewalks) and additional advertising,
promotions and chc'itable expenses beyond those permitted by Paragraph 61 of the lease.

After the lawsuit wm filed on or about February 3 , 2006 , defendant paid the rent, and additional
rent, in the amount ,A $369,746. 34 due through the end of the lease term

e., February 2006
but continues to withhold the contested CAM charges which are at issue herein.

By order of this courl dated June 21 , 2006 , defendant's motion to compel plaintiff to produce
demanded documents was granted and plajn'lffs motion for summary judgment was denied with
leave to renew once defendant had received the applicable documents.

Plaintiffs motion for;ummary judgment against defendant is predicated on the grounds that the
complained of items were properly included in CAM charges and correctly apportioned to

defendant pursuant 10 the clear and unambiguous terms of the lease as well as the parties ' course
of performance for the past nine years. Moreover, plaintiff maintains that the counterclaims and
defenses asserted by defendant vis-a-vis the disputed items are barred by the statute of limitations
and that defendants were aware , as far back CIS 1997 , that capital expenses , a 15% administrative
charge and marketinq costs were included in the computation of CAM charges.

The undersigned turns first to the statute of limitation issue.

Generally, with respe:t to contract actions , the six-year statute of limitations begins to run when a
contract is breached or when one party omits the performance of a contractual obligation 

(CPLR
9213(2); CSEA Emp" )yee Ben. Fund Warwick Valley Cent. School Dist'

36 AD3d 582, 584 (2
Dept. 20071). Where , however, a contract provides for continuing performance over a period of
time , each breach m'IY begin the running of the statute anew such that accrual occurs continuously
Stalis v Sugar Creek :;tores, Inc., 295 AD2d 939, 940- 41 Dept. 2002) (internal quotation marks
and citations omitted!. Timely accruals , however, do not revive stale claims arising from the same
contract Bulova Watlh Co., Ino. Celotex Corp. 46 NY2d 606 (1979).

The Court concludes plaintiffs statute of limitCitions argument is unavailing. In applying a statute
of limitations , the CO)rt must look to the essence of the claim and not to the
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form in which it is piaaded. Guzman v 7 8B- 90 HDFC 37 AD3d 295 , 296 (1 sl Dept. 2007), Iv to
app den. NY3d 8(17 (2007). Inasmuch as plaintiffs obligation to correctly calculate and bill
defendant for its proper share of CAM charges was a continuing one , defendant's counterclaim
that plaintiff breachf.d that obligation is not referable exclusively to the date on which the original
wrong was committed (7050 Tenants Corp. Lapidus 289 AD2d 145 , 146 (l Dept. 2001)).

Instead , a cause of 'ICtion accrues anew for each continuation of the wrong 
(Stalis Sugar Creek

Stores, Ine., supra (internal quotation marks and citation omitted).

Consequently, to the extent that defendant does not challenge the methodology utilized by plaintiff
in calculating the O\M charges , but rather the landlord's alleged improper inclusion of certain
items within the varicus categories delineated in Schedule " " for which defendant might properly
be charged its proportionate share , defendant s counterclaim for damages accruing less than six
years before interpo::ition of the counterclaim is not time barred. However, the portion of
defendant' s counterclaims that arose more than six years prior to the counterclaim s imposition are
time barred (see Go.ldman Copel and Assoe. . Goodstein, 268 AD2d 370).

Addressing plaintiffs assertions regarding practical construction , it is well-settled that interpretation
of the provisions of CI lease is governed by rhe same rules of construction which are applicable to
other agreements (H)rvitz v 7025 Fifth Ave. Ine. 34 AD3d 248 , 249 (1 sl Dept. 2006)). It 
axiomatic that a leasl like any other contract is to be interpreted so as to give effect to the intention
of the parties as expressed in the language employed 

(Wallace v 600 Partners Co., 86 NY2d 543
548 (1995)), which , .Jbsent ambiguity, is a mCitter of law to be determined by the Court (Master-
Built Const. Co., Ine. v Thorne 22 AD3d 535 f2 Dept. 2005)).

It is also understood that clear and unambi!Juous terms , as those set forth in the lease herein
should be interpreted in their plain , ordinary meaning; and circumstances extrinsic to the
agreement should nu' be considered when he intention of the parties can be gleaned from the
four corners of the intrument (W. W. W. Assocs. v Giancontieri 77 NY2d 157 , 162 (1990); New
York Overnight Partmys, L.P. v Gordon , 217 AD2d 20 , 24 (1 sl Dept. 1988)), affd 88 NY2d 716
(1996). No addition II liability or requirement will be imposed upon a tenant by interpretation
unless it is clearly witl in the provisions of the instrument under which it is 

claimed (67 Wall St. Co. v
Franklin Nat. Bank NY2d 245, 249 (7979)). The rules governing the construction of
ambiguous contracts ,Jre not triggered unless the Court first finds an ambiguity 

(Wallace v 600
Partners Co., supra p. 548).
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For the most part, the Court finds the lease to be unambiguous and its plain language controls
what is appropriateh' considered a CAM charge.

For instance , under i)aragraph 61 , advertisino and promotion, items are listed that are included
separately as additicnal rent. However, other services that benefit all tenants and their customers
such as security, are included in and exclusive to the CAM costs.

The 2003 lease modiification agreement that required a tenant to pay tenant-specific advertising
adds to Paragraph 61 of the original lease agreement but does not supercede it. Consequently,
Paragraph 61 s addi1ional rent is for advertising and promotion only and these types of charges
should not be included as CAM costs since they are covered by another provision of 

the lease.

With respect to the o!rher CAM charges , whether and the extent to which , plaintiff improperly
included depreciation expenses in the CAM charges although precluded from doing so by 

the
express language of the lease; improperly sought reimbursement of a 15% administrative fee in
addition to the expenses included in the 

C/\M charges attributable to managerial , supervisory and
administrative salaries of Castagna Realty ill contravention of Schedule C , which provides that a
15% fee for adminis1rative expenses would not be charged if independent management services
are charged; or oth rwise improperly inflated the CAM charges by personal or duplicative
expenses , all of whidt is alleged by defendcmt's auditor, are questions of fact requiring resolution
at trial.

Dated: October 31 2007
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