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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK - PhK?’ 57 

PRESENT: Hon. M a r y  S .  Fricdman, JSC 

X 

CUSTOMEKS’ FIRST CALL CENTERS, INC., 

I Ycririt(ff; 
Tiidcx No.: 114305/06 

In this action, plaintiff, the supplier of telcconimunications services to defendant, allcgcs 

six causes of action: thc first for tortious interfcrcncc with contract; the second lor goods sold 

and delivcrcd; the third for account stated; the fourth lor unjust enrichment; the fifth for quantum 

meruit; and thc sixth for breach o l co imc t .  Defendant moves, pursuant to CPLR 321 1 and 

CPLR 3016(f), to dismiss the complaint. 

Thc standards for determination of a motion to dismiss arc well settled: 

‘The motion must be denied i f  from the pleadings’ four coimcrs “factual 
allegations are discerned which taken together manifcst any cause or  action 
cognizable at law.” In furtherance of this task, we liberally construe the complaint 
and accept as true the facts alleged in the complaint and any subniissions in 
opposition to the dismissal motion. We also accord plainlifs the bcnefit of every 
possible favorable iiifcrcnce. Dismissal under CPLR 321 1 (a)( 1 ) is warranted 
“only if the documentary cvidence submitted conclusively cstablishes a defense to 
thc asserted claims as a matter of law.” 

(51 1 W. 232”d Owncrs COT. v Jeimifcr Rcalty Co., 98 NY2d 144, 152 [2002] [internal citations 

omitted].) 

In the instant case, defendant argues that plaintilf s causcs of action are timc-barred based 
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on paragraph I5 o€ the partics’ contract, a statute o l  limitations provision. This paragraph statcs 

in  pertinent part: 

Thc parties agree that any claim or causc of action by either party against the 
other or its principals hascd upon or arising horn this Agrcemcnt shall be baixd 
unlcss asscrted by the party making tlic claim by commencement of an action i n  a 
court of competent jurisdiction by the filing of a coinplaint within onc year aRer 
the first act, occurrence or omission upon which such claim or causc of action or 
any part is based and servicc of thc summons and complaint within 30 days after 
thc filing of the complaint. 

Plaintiffs first cause of action for tortious interhcncc with contract seeks damagcs based 

on defendant’s cntry into a direct contract with BNKe Solutions Pvt. Ltd. (“BN-K”), the company 

that plaintiff had contractcd with to provide the tclecomniunication services to plaintiff. This 

cause of action clearly is not based upon and docs not arise under the contract between plaintiff 

and defendant and therefore is not barred by the one-year statutc of limitations coiitaincd in such 

In contrast, thc sccond and lourth through sixth causes olaction all asserl clainis hascd 011 

non-payment for the services provided for under thc contract. The statute of limitations in the 

coiitract therefore applies to these claims. 

A defendant who moves to dismiss a cause of action based on the statute olliiiiitations 

“bears the initial burden or  cstablishing such ground by prima facie p r o d  that the time in which 

to sue has expired.” (Hcrtzberg & Sanchez P.C. v Friendship Dairies Tnc., 14 Misc 3d 136(A), 

836 NYS2d 493 [App Term, 2d Dept 20071,) Thc breach of contract arid rclated claims accnicd, 

for statutc of lirnilations purposes, by the date plaintiffs invoices demandcd payment and 

defendant failed to pay. (See Veiizon New York, Tnc. v Sprint PCS, 43 Misc 3d 686 [l“ Dcpt 

2007.) All of the invoices stated: “Terms: Balance due in 5 Days.” i t  is iiiidisputcd that the 
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invoices dated Scpternber 19, 2005 or earlier were mailed and that the 5 days expired more than 

onc ycar before the complaint was filed on October 5 ,  2006. The second and fourth though sixth 

caiiscs of action, to the cxtcnt based on these invoices, are therefore time-barred. Howcvcr, the 

affidavit of plaintifi‘s president, Dip‘& Nandi, raises a triable issuc of fact, which cannot be 

r-csolved on this motion to dismiss, as to when the invoicc datcd September 26, 2005 was mailed 

arid therefore whethcr the complaint was filed within one year of the date the balance under this 

invoice becanic duc. 

Tlnc third cause oraction for account statcd, which covers all ofthe invoices, is not 

subject to the statute of limitations contained in the partics’ agrccment, as an account stated “is 

an agreemcnt, independent of the underlying awxment.” (&e Duane Keade v Cardinal Health. 

k, 21 AD3d 269 [ l J f  Dept 20051 [emphasis in original].) This causc of action is subject to a 

six year statute of liiiiitations which has not passed. (See CPLR 213[2].) 

D e h d a n t  further argues that the coniplaint fiils to state a cause of action for tortious 

interlercnce with contract because thc complaint fails to plead that defcndant’s acts wcre without 

economic justification and were motivated by malicc. As plaintiff‘corrcctly points out, defendant 

does not distinguish betwccn the elements of a cause of action for interference with existing 

contract and one for interfcrcnce with prospective contractual rclations. 

It is well settled that “thc degree of protection” available to a plaintiff lor tortious 

interfcrcnce with contract “is defincd by the naturc of the plaintiffs enforceable legal rights. 

Thus, where there is an existing, enforceable contract and a defendant’s dcliberate iiiterrcrcncc 

results in a brcach of that contract, a plaintiff niay recover damages for tortious intcrference with 

contractual rclations even if the defendant was engaged in lawful behavior. Where there has 
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been no breach of an cxisting contract, but only intcrfcrcnce with prospective contract rights, 

however, plaintiff must show inore culpablc conduct on the part of the defcndant.” ( b b  

Bancow Inc. v Fleet/Norstar Fin. Group.. Inc., 87 NY2d 614, 621 [1996] [internal citations 

omitted], citing Guard-LXe Corp. v Parkcr Hardware M k .  Corp., 50 NY2d 183, 193-194 

[1980].) Thus, “[wlith respect to a contract for a definite term, pcrsuasion to breach alonc * * * 

has been suIIIIcicnt to impose liability on onc who thereby interferes with pcrfonnance.” (Id. at 

194.) hi contrast, a contract that is terminable at will can support a claim only for tortious 

interference with prospcctive contractual rclations and not for tortious interference with an 

existing contract. (Id. at 192-193; Snyder v Sony Music Entcrtainment- Ltic., 252 AD2d 294 [ lht  

Dcpt 1 9991.) Moreovcr, damages for interfcrence with prospective rclations may be awardcd 

only “when the alleged means crnployed by the oiie interfering were wrongful.” (Guard-Lire 

Corp., 50 NY2d at 194.) “‘Wrongful means’ include physical vjolcnce, fraud or 

misrepresentation, civil suits and criminal prosecutions, and some dcgrccs of economic prcssure; 

thcy do not, howevcr, include persuasion alone although it is knowingly dirccted at interferencc 

with the contract.” (Id. at 191 .) Wrongful means also includc “conduct for the solc purpose 01 

inflicting iiitcntional hami” on the plaintiff. (Carve1 Cow. v Noonan, 3 NY3d 182, 190 [2004] 

[internal quotation inarks and citation omitted]; Hoesteii v Bcst, 34 AD3d 143 [ l“  Dept 20061; 

Miller v Mount Sinai Med. Ctr., 288 AD2d 72 [ 1“ Dept 20011.) 

Herc, neither party discusses whetlicr plaintiff s conlract with BNK should be vicwed as a 

contract fbr a definite tcrni or one teiiniiiablc at will. ‘l’he required clcments of the plcading 

therefore cannot be detennincd on this inadequatcly briefed record. 

Finally, dekndant argues that plaintiff has failed to comply with the rcquiremenl of 
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CPT,R 301 G(f) regarding itemization of the services perlomcd. Compliance with this section is 

not niaiidatory and therelore non-compliance, if any, is not a basis for dismissal o€ tlic coniplaint. 

It is accordingly hereby O.KDERED that plaintiffs motion to dismiss is granted only to 

the hollowing extent: Thc sccotid and hburth through sixth causcs of action arc dismissed to tlic 

cxtcnt based on invoices dated Scptcrriber 19,2005 or earlier; and it is further 

ORDERED that denial of this motion is without prejudice to a motion to dismiss the firs1 

cause of action on proper papers which addrcss the legal issue jdcntified in this opinion; and it  is 

liirther 

ORDERED that pursuant to scparate order of the same date, this action is transferred to 

the Civil Court pursuant to CPLR 325(d); and any hrther motions shall be brought i n  the Civil 

court. 

This constitutes the decision and order of the court. 

Datcd: New York, New York 
November I ,  2007 

0 .- 

M A R C ~ ~  R I E ~ M  AN, J . s . c. 
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