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ORDERED that this motion by Plaintiffs for a Preliminary Injunction directing the 
dcfi.ncfaiits to arrange for the contents of a recharge basin to be pumped into the Nissequogue 
K i \ ~ r ,   id directing the defendants to arrange for all necessary permits and approvals from the New 
York State Dcpartnient of Transportation and the New York State Department of Environmental 
Conserv .ition for such pumping operations, and directing the defendants to arrange for the 
withdra\i 31 of water from the recharge basin and the hauling offsite of such water when the 
Windcrest at Galleria experiences a one-inch rainfall in a 24-hour period, and directing the 
dcfcndants to prepare and submit plans for the reconstruction of a drainage system and recharge 
hasin that cornplies with the Building Code of the Town of Smithtown is denied. 

The complaint in this action seeks to recover, inter alia, damages alleging fraud and 
misreprescnL~~tioii, breach of fiduciary duties, breach of contract and false advertising in connection 
with an offel-ing plan for a development of 187 single-family homes in Smithtown, New York (the 
“Dc\,clopmetit”). The claims and facts alleged to support such claims involve a variety of different 
X p C C t S  Of‘ t h L ’  I>rOJ eCt .  

The plaintiffs allege, among other things, that the defendants made material 
mtsrcprc.scntations respecting the construction of a storm water drainage system and abused their 
17ositioii ;IS controlling members of the board of directors of the homeowners association by failing 
io  disclcsc to the homeowners the nature of the defects in construction. It is alleged that such 
misrel~rcsciitattotis were made in the offering plan dated August 13, 1999 (“Offering Plan”) 
wher-ci t i  defctidant, Smithtown Galleria 11, (the “Sponsor”) represented that the homes and common 
;ireas \tould comply with all plans, regulations and with the laws of the Town of Smithtown or any 
other entity lia\ing jurisdiction. In addition, the plaintiffs claim that the defendants’ conduct is the 
proximat c cause of recurring flooding in the Development. Plaintiffs contend that certain 
dcfcnda its engaged i n  faulty construction practices in the planning, design and construction of the 
storm n atcr drainage system, as well as the planning design and construction of the roofs of each of 
the homcs in the Development. The plaintiffs further claim that the defendants entered into an 
agreenicnt \\ i t h  the Town of Smithtown to allow the storm water runoff from town lands to be 
inti-oduccd into the storm water drainage system of the Development. Plaintiffs argue that such an 
ugrecnicnl represents a deviation from the standards of the Town of Smithtown Building Code and 
from pocl atid accepted construction practices. Finally, the plaintiffs contend that, as a result, the 
storm n ater (trainage system consistently overflows causing unhealthy and unsafe water conditions 
ai  the De\ clopriient and results in damage to the plaintiffs and their property. 

Plaintiffs have filed this order to show cause seeking immediate injunctive relief. 
Section 248-79(b) of the Smithtown Building Code requires that a “recharge basin without suitable 
nicatis for 01 etflow shall provide storage capacity for an eight-inch rainfall on the tributary area”. 
Thc pla nt i  ffs retained Mr. Kenneth J. Pritchard a professional engineer with the firm Dvirka and 
Baililucci in or around November 2005 to conduct an engineering analysis of the drainage system 
at the De\ clopment. Mr. Pritchard submits an affidavit of his findings in support of plaintiffs’ 
motion (the “Pntchard Affidavit”). He states that, in his expert opinion, the recharge basin has only 
ha1 f the cupacity required by the Town of Smithtown, in clear violation of the Smithtown Building 
Code. I le fiirther contends that the potential high groundwater level was improperly measured by 
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ccrtain clcfcndants and that the recharge basin, which according to the Smithtown Building Code is 
io sit t u  o feet above the potential high groundwater level, is sitting five feet below the required 
levcl. Furthcrmore, Mr. Prichard claims that the water collection system does not function as 
required h y  Scction 248-39 of the Smithtown Building Code because there is not enough slope in 
the placciiient of-the piping to keep the rainwater from backing up out of the collection pipes and 
floodiii:, the streets and homes of the Development. 

The various defendants oppose this motion. First, defendant Nelson & Pope (“N & 
P”), submits the affidavit of Victor Bert, a professional engineer licensed in the State of New York 
and <i pailnci- in N & P. In his affidavit, Mr. Bert contends that the drainage system was designed in 
accorclance I\ ith the requirements and regulations of the Town of Smithtown. He claims that the 
clevatioii off he ground water and the design elevation of the bottom of the recharge basin was 
clearly “callcd out” on the face of the site plan drawings submitted to and approved by the Town’s 
Site Pia I Exminer. Furthermore, N & P argues that, after the approval but prior to the 
conimeiiccrncnt of construction, the developer retained a new engineering firm, Barret, Bonacci & 
Van Wcele, P.C (“Barret”) to supervise construction of the Development and that Barret discarded 
the N & P design and re-engineered the entire drainage system. Barret has not been made a party to 
this action. N & P argues that the Sponsor failed to inform subsequent purchasers of the changes 
made by Hal-ret and that these changes occurred after N & P provided the Sponsor with the 
Enginecr’s report and certification for the Offering PIan. N & P claims that the drainage system 
that i t  d :signed was never built and any flooding is the result of a complete redesign of “every 
clenicnt o f  the drainage system” for which N & P had no input, nor any responsibility for 
constructing 
refcii-in:; to the design, construction and placement of the drainage system lack merit since any 
i-e5 icn o f  the N & P’s plans in comparison to the site would show that the design by N & P was not 
n hat \vas constructed and placed at the Development. 

Mr. Bert argues in response to the Prichard Affidavit that statements made therein 

Defendant Axelrod & Cherveney Architects, PC (“Axelrod”) also oppose plaintiffs 
iiiotron. .-Ist~l~-otl contends that i t  had no involvement with the design or construction of the 
drainagc system or the recharge basin which is the subject of this preliminary injunction motion. It 
further contcnds that the injunctive relief sought would direct the defendants as a whole to take 
certain tictions in connection with the recharge basin. Axelrod argues that the drainage system had 
nothing to do with the architectural services which Axelrod performed on the Development and 
that i t  sliould not be subjected to an injunction to take corrective measures to repair it. 

(irceiiview Properties Inc.(“GPI”), Betty Bose (“Bose”), and Patrick McCann 
(“Mc(’ani1”). jointly submitted an opposition to this motion. These defendants join in the 
arguments raised by their co-defendants and contend that plaintiffs have failed to meet their burden 
for grai- ting a preliminary injunction. 

Defendants, Smithtown Galleria 11, LLC, and Vincent Dicanio also submitted a joint 
opposition to this motion. These defendants argue that plaintiffs do not have standing to seek 
injunctive rclicf as they have not alleged or demonstrated that they have sustained special damages. 
‘These defcndanrs also allege that the plaintiffs have not suffered recurring flooding as alleged in the 
coinplaint. They submit an affidavit from Larry A. Rubinson, P.E., President of R & W Engineers, 
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P.C. (thc “Rubinson Affidavit”) which states that he observed the Development several times, 
Ixginnii-ig April 5 ,  2007, and continuing through a nor’easter which occurred on April 15Ih and 16lh 
2007 anci found no evidence of flooding or ponding of water in the Development. This opposition 
also includes climatological data for Islip, New York, for October 2005, the time when the 
plaintiffs claim the flooding began. This information shows that over 14 inches of rain fell that 
month, mol-e than 10 inches of which fell in a 3-day period from October 11 - 14, 2005. 
Furthennore. a recent Newsday article attached to defendants’ opposition papers as Exhibit C, 
tnakcs rcfercnce to the water tables for the geographic area which includes the Development. It is 
alleged  hat these tables have risen and remain high as a result of the massive amount of rain which 
fell i n  Octoher 2005. 

Sniithtown Galleria 11, LLC, Greenview Capital Partners I, LLC;’ Dicanio Galleria, 
LLC;  Charles Gargano; Vincent Dicanio; Larry C. Gargano and Carmen Gargano also submitted a 
joint opposition to the motion. These defendants also join in the argument raised in the opposition 
subniittc:d bq Sniithtown Galleria 11, LLC and Vincent Dicanio, claiming that the plaintiffs do not 
have standing lo seek the relief sought for failure to plead special damages. Furthermore, they 
claim that the photographs annexed to the plaintiffs’ motion fail to demonstrate recurring flooding 
in the Dc\~eloptiient. There are no dates or other indicia of when the pictures were taken, and the 
plaintifl’has failed to include affidavits from anyone with knowledge as to when the first, last or 
any rcc tti-1-1 ng flooding in the Development occurred. Finally, these defendants argue that the claim 
of rcctirring flooding in the Development is belied by the recent rainfall referred to in the Rubinson 
Affida\,i t and reiterate the statements made therein. 

A party seeking the drastic remedy of a preliminary injunction must establish a clear 
right to that relief under the law and the undisputed facts upon the moving papers. The burden of 
proof is on thc movant to demonstrate a likelihood of success on the merits, the prospect of 
irreparable i i i j  tiry if the relief is withheld, and a balancing of the equities in the movant’s favor (see, 
Gagiioii Bus Co., Inc. v Vallo Tramp. Ltd., 13 AD3d 334, 335 [and cases cited therein]). The 
purpose o f  a preliminary injunction is to maintain the status quo pending determination of the 
action (,\C’C. City of Long Beach v Sterling Am. Capital, LLC, 40 AD3d 902). A mandatory 
iiijuiiction, which is used to compel the performance of an act, is a drastic remedy that is rarely 
grantccl “Mandatory injunctions are not favored and should not be granted, absent extraordinary or 
i i n i q u u  circumstances, when the status quo will be disturbed and the plaintiff will receive the 
tiltimatr relief sought pendente lite” (see, Matos v City of New York, 21 AD3d 936, 937; SHS 
Baisley, IJLC v Res Land, h e . ,  18 AD3d 727, 728; Rosa Hair Stylists v Jaber Food Corp., 218 
AD’d 7 0 7 )  

Turning to the motion before the court, the court finds that the plaintiffs’ allegations 
arc insii flicicnl to establish entitlement to a preliminary mandatory injunction. Since the record 
reircals many unresolved issues, it cannot be determined whether there is a likelihood that the 
plainti f-s will succeed on the nierits (see, Rosa Hair Stylists v Jaber Food Corp., supra at 794). 

! Uotc q ’p i rc i i l l y  llicrc I? soi i ie conliisioii as to representation for Greenview Capital Partners I, LLC and Vincent Dicanio as their interests are listed as beiiil: 
i c p r c w i l c d  I,\ 111oiL’ t l ic l i  oiie la\ \  limi and iii iiiorc tliaii one opposition. Additionally, defendant Kathleen Gargano has not been listed as  heiiig represented in any ofthe 
o 1 ~ [ ) 0 ’ . 1 1 1 ~ ~ 1 1 ~  frou i?cli?rc tlrc court. .iltlioirgh slie is reprcsenled iii the Coniplaint by Certilman Balin Adler & Hynaii LLP.) 
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Moreoi, cr, the plaintiffs have failed to meet their burden of showing that they would suffer 
irreparable it1.iut-y absent the granting of this preliminary injunction. The irreparable harm must be 
shown hv the moving party to be imminent, not remote or speculative (see, Golden v Steam Heat, 
Inc.. 2 1 o ADZd 440, 442). The record reveals that, although the flooding first occurred in October 
7005, tile plaintiffs did not niove for injunctive relief until March 2007, more than 14 months later. 
Furthe1 moi-c, the plaintiffs have not submitted sufficient evidence to demonstrate that the rainfall 
l c a d i q  to the flooding occurs with any frequency or regularity or that the likelihood of such an 
occurrc IICL' IS  imminent. Finally, the plaintiffs have failed to specify the particular defendant against 
n lion1 njmcti\  e relief is sought. They appear to be seeking an injunction against all of the 
defendaiih 
whrcli defendants, if any, are responsible for the flooding. The court finds that it would be 
ineqiiit,ible to grant an injunction that would require the defendants to correct a problem for which 
they may iiltiniately be found not responsible. Accordingly, the balancing of the equities does not 

However, in view of the conflicting evidence presented, it cannot be determined 

faV(?l- the p1;mffs .  

Weighing the conflicting considerations of the benefit to the plaintiffs and the h a m  
to thc dcl'entlants that would follow the granting of such a drastic remedy in this case (see, Nat 
Holding Corp. v Banks, 22 AD3d 471,474), the court finds that the relief sought is not warranted. 
Thc mcJtinn is, therefore, denied. 

J. S.C. 
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