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RICHARD A. WILLIAMSON, as Successor Liquidating 
Trustee on Behalf of Lipper Fixed Income Fund, L.P., 

Plaintiffs, TNDEX NO. 100828/2004 
-against- I 

MOTION DATE 

MOTION SEQ. NO. 003 

MOTION CALI. NO. 

RON DELSENER, m I T H  HOLSTON, RAND 
HOLSTON, DIANE MTLLEK, DUSTIN OWTZ, MAW 
H. OVJTZ CUSTODIAN FOR DUSTIN OVITZ, MARK 
OVITZ 1993 FAMILY TRUST, HOWARD SWAKZMAN 
and STEVEN SWARZMAN, 
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ORDERED that this motion is decided in accordance with the accompanying 
Decision and Order I 
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SUPREME COURT OF ‘J’IIR S’l’A‘l’H OF NEW YOKK 
COUN‘I’Y OF NEW YOKK: IAS PAK‘1’ 3 

Index No. 100828/2004 
P 1 ai nt i ffq, 

-against- 

RON DELSENER, JUDITH HOTASTON, RAND 
IIOLS‘I’ON, DIANE MILLER, DUSTIN OVITZ, MARK 
W. OVl‘l‘Z CUS‘I’ODIAN FOR DUSTIN OVITZ, MARK 
OVXTZ 1993 FAMILY ‘I’KUS‘l’, HOWARD SWARZMAN 
aiid S‘I’GVEN S WARZMAN, 

DECISION and OHDER 

This action is one of iiiany lawsuits that resulted froin the deinise arid liquidation of 

Lipper Fixed Income Fund, L.P. and Lipper Convertibles I,.P. (the “Partncrships”). Richard A. 

Williaiiison (“Williamson”), as the successor liquidating trustee, seeks to recover distributions 

wrongfully paid to limited partners at the lime ol‘ their withdrawal from the Partnership. 

Defeiidaiit Ron 1)elseiicr (“1)elsencr”) was a limited partner iii Lippcr Fixcd Incoine Fund who 

withdrew from tlic Pai-tncrship prior to 2002. 111 motion scqueiice nunibcl- 003, plaintif~“iiioves, 

pursuant to CPLR 2 104 and 5003-a, i-br a judgnicnt against 1)clsciier in the aniounl ol‘ 

$84,868.20,’ plus costs, disbursenients and interest, on the basis of an alleged sellleinent 

agrecment betwcen tlic parties. Ikfcndant I)clscncr cross-rnovcs for dismissal of plainlil‘l’s 

claims for failure to serve a complaint within [lie time allowed under CPLR 3012(b). For thc 

following reasons, the court denies plaintiff‘s motion, grants defendant’s cross-motion and 

dismisses the case. 

‘ Sonic of plaintiff‘s papers state $86,868.50. However, plaintiff bases the money 
judginciit om 60% of $141,447, and tlic correct arnouiit is $84,868.20. 
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Williamson’s claim against Delsener for overwithdrawn money from the limited 

partnership amountcd to $14 1,447. (Affidavit of Jonathan Gardner, dated February 8, 2007, 7 5) .  

On December 23,2005, plaintiffs counsel, Jonathan Gardncr (“Gardner”), began an c-mail 

exchange with Delsener’s counsel, Alan G. Katz (“Katz”), to reach a scttlement on what 

Delscncr would pay. (Id 7 6). Kat2 initially expressed concern that his client would cveii want 

to settle and stated, “Knowing Delsener, it is something wc will probably havc to litigate and 

eventually, join other pal-tics.” (Email, daled llcccmber 23, 2005, from Katz to Gardncr, 

attached to Gardncr Aff., Exh. 11). Ilowever, Gardncr claims that, by e-mailo11 January 19, 

2006, Katz accepted a “dcal at 60%” pursuant to which L)elsciier would pay only 60% of his 

overwithdrawn amount or $84,868.20. (Gardner Aff. 117 7-8). 

Speciiically, Katz wrote, “As much as 1 wanted to tcst the statute oi‘limitatioiis, my client 

docsii’t. We have a dcal at 60% - which approximates 84k. Please conlirm. T assume you will 

draft the papers and send them to iiic when they are finished.” (E-mail, dated January 19, 2006, 

from Katz to Gardner, attached to Gardner Aff., J<xh. E). Katz’s signature line l‘ollowed and 

consisted of his nainc, law firm and contact information. (See id.). Gardner replicd that same 

day, “Confirincd. You will likely hear from Barry Okun of my ol‘fice to work out the details of 

the settlement pripcrs.” (E-mail, dated January 19, 2006, from Crardner to Katz, attachcd to 

Affidavit of Alan G. Kat7, dated March 6,2007, Exh. B). 

Barry Okun (“Okun”), who works with Gardner, then prepared and submitted to Katz the 

release and partial stipulation of discontinuance. (Gardncr Aff, 7 10). Okun e-niailed these 

documents to Kat% 011 July 26, 2006. In  this e-mail, Oltun stated, “Attached, as discussed, are the 

form releases we proposc bc cxclianged in conncction with the scttlcmcnt between Trustee 

Williainsori and Kon Delsener. Please confirm to me that these forms are acccptable so we can 
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get them executed. Wiring instructioiis for the settlement payment will follow.” (E-mail, dated 

July 26, 2006, froin Okun to Katz, attached to Affidavit of Barry M. Okun, datcd Fcbruary 8, 

2007, Exh. 14). KatL responded, “Please send me wiring instructions so that 1 caii address the 

release and paymciit when I discuss the matter with Mr. Delsener.” (E-mail, dated J d y  3 1, 2006, 

h m  Katz to Okun, attached to Katz Aff., Gxli. C). Katz also claims that, upon his rcccipt of 

these documents, he “called Mr. Okun and asked hini where the settlement agreernciit 

was-having only received the rclcases.” (Katz MY. 7 7). Katz also claims to have raiscd the 

issue with Okun “of how Mr. Delsciicr would be protected in a settlement €rom a third party 

claim by PricewaterliouscCoopers.” (Katz Aff. 11 8). 

Katz then did iiot communicate with Okuii for approximately one inoiith but did iiiforiii 

Okun on August 24, 2006, “I have had vacation conilicts with my client. I will fiiialiLe the paper 

work and payment sooii after Labor day.” (E-mail, dated Augiist 24, 2006, from Kat7 to Okun, 

attached to Okuii Aff., dated February 8, 2007, Kxh. I). On September 19, 2006, Katz claimed lie 

planncd on “taking care of the releasc next week.” (E-mail, dated September 19, 2006, from 

Katz to Okun, attached to Okuii Aff., dated February 8, 2007, Gxh. I), On November 16, 2006, 

Katz wrotc that lie was still ‘‘[tlrying to get this done.” (E-mail, dated Novcinber 16, 2006, from 

Katz to Okuii, attached to Okuii Aff., dated Febrmry 8, 2007, Exh. I), 

Plaintiff then had another attorney from his counsel’s law firm, Craig Martin (“Martin”), 

try to coiiclude the settlement with dcfcndaiit. (KatL Ail: 7 IO). Katz claims that lie had a 

telephone conversation with Martin in which he rcitcrated his concern about his client being 

vuliierablc to  claims by PricewaterhouscCoopcrs. Martin apparently insisted that tlic scttlcmcnt 

was not “open to reliegotiation,” wliereupoii Katz wrotc that ‘‘I do not believe I ever requested 

any rcncgotiation,” but Katz also raiscd the conceni of the possibility of the Trustee recovering 
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more than 100% of the loss and how to deal with that issue. (Id. and E-mail, dated December 6, 

2006, from Katz to Martin, attached to Katz Aff., Exh. D). Katz then asked for Martin’s 

“thoughts on this.” ( I d ) .  Katz also statcd “[olne way or the othcr, this will be resolved by 

Friday.” (Id.) 

On Decembcr 12, 2006, wheii defendan1 substituted Jane G. Stevcns (“Stevcns”) for Katz 

as his counsel, Katz informed Gardncr that Delsencr would not honor the settlcinenl. (Gardner 

Aff. 7 12). The Trustee then fully executed a release and a stipulation of discontinuance on 

December 12, 2006 and sent thein to defendant on December 13, 2006, but Delsener has refused 

to make aiiy payment. (Id, 77 13-14). 

Plaintill’s counsel explains that they prepared only releases and stipulations because no 

sellling partner had ever obj ected to this arrangement or demanded a settlement agreemcnt. 

(Affidavit of Barry M. Okuii, dated March 21, 2007, 7 4). PlaintifTasserts thal Delscner never 

requested a formal settleinciit agreeinelit either. (Id. 7 6). Katz, however states that he did 

rcqucst a settlement agreeinelit in a phone coiivcrsatiori with Okuii. (Katz Aff. 7 7). In addition, 

plaintif~‘c1aiiiis Ilelsener explained his initial failure lo sign the release and the stipulalion as 

simple scheduling conflicts and iiever suggested any problenis with the papers or the settlemcnt. 

(Okun AK., dated February 8,2007,15).  

Katz refutes this contention and cites two concerns about the settlemcnt: (1) protection of 

Delscner ii-om a third-party claim by Pricewaterlious~C‘oopers, tht: accouilting firm whose al le@ 

improper audits failed to discover that the Partilerships wcrc overvalucd and (2) the question of 

reimbursing Ilelsener in the cvent that the trustee recovered more than 100% of the loss. (Katz 

Aff. 77 8, I O ) .  Neithcr nelsener nor his counsel ever signed any written documents for the 

seltlement. (Id 7 15). Katz also stales that, before proceeding, he needed “[his] client’s input, 
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imprimatur and authority before finalizing aiiy settlement.” (Id. 7 9 j. 

Katz further claiiiis the partics ncvcr rcached a filial settlement agreement and that 

counsel for both parties always intcndcd for written documentation to finalize the deal. (Katz 

Aff. 1171 5-6). Katz explains, “[Ilt has bceii my uiiifom practice in settling cases that a written 

settlement agreement is negotiated, and executed by the actual client. . . . I would not have 

coiisumrnated any settlement for Delsener without such writings.” (Id. 7 6). Gardner, however, 

allegcs that the partics reached a settlcrnciit in January 2006. (Gardner AK 7 11). Gardner 

insists that hc rclicd upon thc allcged settleineiit to prepare a complaint that he filed or1 February 

I , 2006 against the remaining partners from the Lipper Fixed Income Fund, l.,. P. who had not 

settled. ( I d ) .  On Januaiy 16, 2007, Dclscncr deinanded that plaintiff serve a complaint on or 

before February 13, 2007, but plaintiff has not donc so. (Affidavit of Hen Delphin, datcd March 

8,2007,77 6-8). 

On June 19, 2007, the Appellate Division, First Department rendered its decision in 

Willictmson v Culhro c‘orp. Pension Fund, 41 AD3d 229 (“~u1hro”j. In that decision, the court 

interpreted the statute or limitations contaiiied in Partnership Law $ 121-607 ( c j  to limit to thrcc 

years claims against a limited partiicr for “any improper distribution.” It is undisputed that 

Culhro would now bar any claiiiis plaintiff might have against dcfendant wcrc it not for the 

alleged settlement agreement. 

DISCUSSION 

I. 

A. CPLR2104 

Plaintiffs Motion for a Money Judgment Against Defendant 

CPT,R 2 I04 stales: 

An agreement between partics or their attorneys relating to any inattcr in an 
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action, other than one made betwcen counsel in open court, is not binding upon a 
party unless it is in a writing subscribed by him or his attorney or reduced to the 
form of an order and cntered. With respect to stipulations of settleiiient and 
notwithstanding the form of the stipulation of settlement, the terms of such 
stipulation shall be filcd by the defendant with the county clerk. 

Courts arc generally quite strict in requiring litigants to adlicre to the formalities of CPLR 

2104. As the Court of Appeals has rcceiitly articulated ‘[ilf settlements once entcred, are lo be 

cnforced with rigor and withoul a searching examination into their substance, it beconics all the 

more important that they be clear, iinal and the product of mutual accord.” (Bonnette v Long 

Islund C’oll. IIosp., 3 NY3d 281,285 [20041). For that rcason, the Courl of Appeals held in 

Bonnette that “to be enforceable under CPI,R 2104, an out-of-court settlement must be 

adequatcly described in  a signed writing.” Cascs subscqueiit to Bonnelte have strictly enforced 

the requireiiicnts of CPLK 2 104. (See Be Vita v Mrrcy ‘s Ecist, Inc., 36 AD3d 75 1 [ 1 st Dcpt 2007) 

[coiifirmatory e-mail from couiisel to the insurer of one of the defendants to plaintifl’s fornicr 

attorney insui‘iicicnt to constitute a settlement in thc scope ofCPI,R 21041; Katzen v Twin Pines 

Fuel Corp., 16 Ad3d 133, 134 [lst Dept 20051 [out-of-court settlement not enforceable where 

party seeking to enl‘orce the settlerncnt did not introduce anything to show that party had 

authorized his prior attorney to enter into the settlement]; Weldnn v 210 East 73rd Owners Gorp., 

15 Misc 3d I 125A [Sup. Ct., NY County 20071 [refusing to find an enforceable settlement 

agrecmeiit when “tlie initiatory e-mail contains a summary or outline of a scttlemcnt proposal and 

requests ‘Plcase confirm, without prejudice, that the following is the settlement yrnpo,s’al”’] 

[e in phasi s addcd] ) . 

I11 this case, there is iio “writing subscribed by [Dclseiicr] ur liis attorney” as CI’LR 2104 

requires because neither cver signed the relcases that plaintirf s counsel sent. The e-inails 

between thc partics clearly contemplated signed I-eleascs for the settlemelit to be binding. 
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Without the rcleases, there is no settlement. 

In addition, “the authority of an attorncy to enter into settlement negotiations does not 

necessarily constitute authority to enter into a binding settlcment under CPLK 2 104.” (Kutzen, 

16 AD3d at 134). Noticeably absent from the record is any statcment directly from Delseiier that 

he consented to the seltlement. Also, that Katz had concerns about third-party claims and what to 

do about that possibility indicates that, at best, the parties had an agreement in principle about tbc 

settleincnt amount, but incant to leave these othcr, material issues for future negotiation. 

Accordingly, it is 

ORDERED ‘TIJAT plaintiffs’ motion, pursuant to C‘PJ,R 2 IO4 and CPLK 50034, for a 

judgment against defendant in thc aniounl of $84,868.20, plus costs, disbursemenls and interesl, 

is denied; and it is filrther 

ORDERED TIHAT defendant’s cross-motion lo dismiss plaintill’s claims for failurc to 
,&, 
’ ‘i 4 x 

serve a I complaint pursuant to CPLR 

ORDERED THAI’ the Clerk 

3012(b) is 

is dirccted 

granted; and it is further 4 

to enter judgmciit accordingly. 

Dated: November @; 2007 

ENTER 

4 J.S.C 

*. 

\ 
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