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Plaintiffs, 

- agarnst - 

Index No. 
I02797/05 

L)ECISION/OKDER 

THE CITY OF NEW YORK,  NEW YORK CITY 

TECHNOLOGY, INC., aiid LlLLY CONSTRUCTION 
CO., INC., 

Scq. No.: 005 SC. 006 
HOUSING AUTi IO R TTY, UTL3- U N  TTED 

Plaintiffs bring this action for+ personal iiijiiries allegedly sustained when 
plaintiff Wladyslaw Helcniak (“plaintiff”) was operating a compressor in thc street 
abutting the curbcut to the driveway leadiiig to thc entrance to 1955 Second Avenue 
Ncw York, New Yorlc oti Dcccriiber 29, 2003. Specifically, plaintiff claims hc was 
an eriiploycc oi’n sub contractor I‘or a coiistniction project at tlic property a i d  preiniscs 
1955 Second Avcnw. While moving a generator whicli was iiiouiitcd on wheels, from 
his employer’s truck to the construction site, onc of the wheels caught in a hole, 
causing him to fall and the generator to land on him. Plaintiff brings this labor law 
claim for the failure of thc City of New York (City) and Ncw York City Housing 
Authority (“NYC‘HA”) to provide ;I safe place for the plaintiffto work pursuant to the 
Labor Law. Plaintiff’s wife, Aiina Hclcniak, brings a derivative action. Dcfctidant 
City brings 2 ideiitical motions, iiioving for summary jiidgnicrit pursuant to CPLR 
32 12 and/or dismissal o r  thc coiiiplaint ami all cross-claims pursuant to CPLK 
321 1 (a)(7). Plaintiffs do not oppose and defendants the NYCHA, UTU-United 
Teclinology, Inc., and Lilly Construction Co., Inc. do not submit papers. 

The proponent of a motion for suiiiiiiary judgnieiit niust makc a prima facie 
showing of entitlemcnt to judgment as a matter of law. That p r t y  must produce 
sufficient evidence in admissible f o m  to eliininate any material issuc ol‘fact from the 
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case. Where the proponent makes such a showing, the biirden shifts to the party 
opposing the motion to demonstrate by admissible evidence that a fx tua l  issue 
remains requiring the trier of fact to determiric thc issue. The affirmation of counsel 
alone is not sufficient to satisfy this requirement. (Zuckuvzalz v. City ojNew York, 44 
N.Y.2d 557 [ 19801). In addition, bald, coiiclusory allegations, even if believable, arc 
not enough. (Ehrlich v. Anzericari Monirzger Grcerdiozisc. Mjg. Coty). , 26 N.Y.2d 255 
[ 19701). ( .Eu‘ison Stone Corp. v. 4 2 1 d  Street Developrmnt Cot-p., I45 A.D.2d 249, 
251-252 [ ls t  Dept. 19891). 

City, in support of its motion, submits: ( 1 )  the pleadings; (2) thc deposition 
testimony of Cynthia Howard, record searchcr for tlic City Department of 
Transportation (“DOT”) Litigation Support Unit; (2) a response sheet for a search 
done of Secoiid Avenue betwccn East 100“’ and East 101” Streets; (3) A “Street 
Openiiig Pennit” issucd to Consolidate Edisoii issued on February 19, 2002; (4) A 
defect report or complaint datcd May 8, 2003; ( 5 )  a “liistoi-y of defect” report which 
states “rcl‘crrcd to maintenance” and “close defect”; and (6) a “Big Apple Map.” 

City argues that it did not have written notice of the alleged defect bcforc 
plaintiff’s acciclcnt as is reqiiircd by $7-201 ( c) of the Administrative Code ofthc City 
of New York. However, City fails to address tlie allega~ions in plaintiff‘s amcndcd 
complaint, which mirror those in tlie Notice of Claim. Spcci fically, plaintiff brings 
thcsc claims, riot as a pedestrian on a public sidewalk or roadway (alttiougli this was 
stated in the origiiial complaint), but as a laborer working at a construction site at 1955 
Second Avenue. Indeed, the complaint statcs “thc property and premises of the 
dcfcndants, The City of New York and/or The New York City Hoiisiiig Authority was 
Lindcr repair, renovation, coiistniction and/or al tcration.” 

City has  failed to meet its initial burden of dctnonstixtiiig that thcrc are no 
issucs of fact regardiiig plaintiffs’ claims pursuant to Labor Law Scctions 200 arid 24 1 
to maintain a safe workplace. Thcrcfore, the motion to dismiss must be denied. 

Wherefore it is hcrcby 

ORDERED that defendant the City of Ncw York’s motion for summary 
jidgiiieiit is denied. 

This constitutes the decision aiid order of tlie court. 
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All other relief requcstcd is denied. 

DATED: November 2,2007 
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