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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW Y O N :  PART 5 

KAYLA AGUILERA, an infant, by hcr legal guardian, 
SILENIA LOKA, on behalf of the Estate of MARIA 
MARTE, deceased, and S ILENIA LORA, Individually, 

X ---------------r__-r--”----------------------------------------------------------- 

Plaint i ffs, Index No.  
106223/04 

- agaiiist - 
DECISION 
/ORDER 

IAKOVOS SPYRTDAKIS and THE CITY OF NEW 
YORK, 

Plaintiffs bring this action for pcrsonal injuries and wrongfill death arising from 
a fire at their apartment building located at 15 Washington Terrace New Yoi-k, New 
York on January 25, 2003. Thc owncr and landlord of tlic building was Takovos 
Spyridakis (“landlord”). Defcndant the City of’ Ncw York (“City”) moves for. 
summaiy judgment pursLimit to CPLR 32 12. Plaintifrs and landlord oppose the 
1110 t i o 11. 

Infant plaintiff, who was then six years old, her mother Maria Marte, now 
deceased, and plaintiff Silenia Lora (“Lora”) wcrc in Apartmiit  6E on the third floor 
of the subject building when a fire broke out. Infint plaintiffs mother was found dead 
in thc backyard of the building in a pool of blood. It was later determined that she died 
of massive internal injuries as a rcsult of a fall fi-oiii the third floor. liifant plaintiffs 
cousin, Lora, sustained injuries when she fell from the third to the second floor while 
tiyiiig to escape the firc. Lora has siiicc bccomc infant plaintiffs legal guardian. 

Plaintiffs claim that the apartinciit thcy wcrc living in did not have any smoke 
alarms, and the building had no sprinkler system or handrails. Additionally, many of 
the windows on the third floor were boarded, covered or nailed shut and the landlord 
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had locked the door leading to the roofdays before the fire brokc out. Plaintiffs argue 
that thcse violations of the building code, fire code, and administrative code were a 
proximate cause of thcir damages. Furthct-, plaintiffs claim that the City’s fail~ire to 
properly iiispcct the premises contributed to their damagcs. 

City submits thc following: (1 )  a notice of claim; (2) the pleadings; (3) a 
Dccision and Order by the Honorable Justice Michael Stallman, transferring venue 
from Kings to New York County; and (4) part of‘thc deposition transcript of the 
landlord. Plaintiffs submit: (1) their verified bill of particulars; (2) an “A-1 19” card; 
(3) the deposition transcript of‘ Michael Ciampo, Lieutenant for the Ncw Yot-k Firc 
Dcpartmcnt; (4) the full deposition trailscript o r  thc landlord; (4) a Department of 
Builcfings (“DOB”) Complaint Disposition Form for 5 Washiriglori Tcrrace; ( 5 )  a 
DO13 Coinplaint Disposition Form for 15 Wasliington Terracc; (6) F ~ L ~ I -  color 
photocopies of photographs oftlie intcrior and extcrior of 15 Washington Terrace; (7) 
the deposition transcript of Lora; and (8) an affidavit by Lora. Landlord simply 
provides the affirmation of counsel, and adopts papers submittcd in conjunction with 
another matter. The court, however, has no other motion before it, and has been 
unablc to unearth a motion submitted tinder the “othcr” index numbers providcd. 

City, in support of its motion, ar-gucs that it is not liable fbr ncgligcnt irispcctioti 
because it has govoriimental immunity and 110 spccial relationship was iorn~cd 
between it and plaintiffs. Plaintiffs, in opposition, argue lhat the subjcct building was 
decriied a “riiultiplc dwelling” by the City which created an obligation to inspcct for 
violations on a regular basis . Further, plaintiffs argue that a spccial relationship did 
exist between thcm and the City, and thus City owed thein a duty of care. 

The proponent of a motion for summary ji1dgment in~ist makc a prima f x i e  
showing of entitlexiient to judgment as a matter of law. That party must produce 
sufficient evidence in admissible form to eliniinatc any material issue of fact from the 
casc. Wlicre the proponent makes such a showing, the burden shifts to tlic party 
opposing the riioliori to chionstrate by admissible evidcnce that a factual issue 
reinains requiring tlic tricr of fact to deteniiinc the issue. The affiniiation of counscl 

N.Y.2d 557 [ 1 c)80]). In adciitioii, bald, coiiclusory allegations, even if bclievablc, :ire 

[ 19701). ( Edism Stoiie Cotp. 11. 42rid Street Dcvclopinc~tit Corp.,145 A.D.2d 249, 

alone is iiot suf‘ficicnt to satisfy this requirement. (Zcickertizan v. Cip ofNew York, 49 

not cnough. (Ehvlidi v. Ariiwicm Munirigcr Grwrilioiisc Mfs. Colp., 26 N.Y.2d 255 
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I t  has long been held in this state that, in the absence of some special 
relationship creating a duty to exercise care for the bcncfit of particular individuals, 
liability may not be imposed on a tnunicipality for failure to enforce a statirtc or 
regulation. (O’Connor v. Cit~l of New York, 58  N.Y.2d 184119831) In Sanchez v. 
Village oflibcrty, (42 N.Y.2d 876[ 19771) survivors o fa  massive fire which occurred 
in a multiplc dwelling building, sued the village for damages arid tlie court found that 
bccausc thc statutes and ordinanccs involvcd created no special relationship, no 
liability may be iinposed. The court reaffirmed its position in (Woi*t/z Distrihutor.s, /IK. 

v. Lathatn, 59 N.Y.2d 23 I [  1983]), when it found that the City should not have bccn 
lield liable for damages sustained for failure to cni‘orcc building safcty codes in a 
multiplc dwelling building. 

A special relationship is created when thc following elements are met: (1 )  an 
assumption by the municipality, through promises or actions, of an affii-mative duty 
to act on behalf of the party who was injured; (2) knowledge on the part of thc 
municipality’s agents that inaction could lcad to harm; (3) some form of direct contact 
between the municipality’s agents and the injured party; and (4) that party’s justifiable 
reliance on thc niunicipality’s affirmative undertaking. (Cuffi . *  v. City qf New York, 69 
N.Y.2d 255[ 19871). 

Initially, in Ms. Lora’s deposition, she stales that ncithcr shc nor Ms. Marte 
made coiiiplaiiits to the landlord or to City agencies about the coiiditions existing i i i  

the building at 15 Washington Terrace. 

Q: 

Q: 
A: 

A: 
. . .  
Q: 

A: 
Q: 

A: 

Did you ever complain to the landlord that tliere was 110 fire exit 
in the building‘? 
No. 
To your knowledge, did Maria Marte ever complain to tlie 
landlord that there arc no firc cxits? 
Not that I know. 

Did you ever call the fire depai-tment and complaiii that there was 
no firc cscape on your building? 
No. 
Did your Aunt Maria Mark ever complain to tlie fire depai-tmeiit 
to complain that there was no fire cscape to your building‘? 
T don’t know. 
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. . .  
Q: 

Q: 
A: 

A: 

Did you ever call any City agency to coinplain that there was no 
fire cscapc on your building‘? 
No. 
To your knowledge, did your aunt call any City agcncy regarding 
the fact that there was no fire escape to your building‘? 
I don’t know. (Lora deposition, pagc 72, line 20 through page 74, 
linc 7) 

Plaintiffs, iii oppositioii to the instant motion, attcrnpt to supplctnent their 
papcrs with the October 9,2007 affidavit of Ms. Lora, which TIOW states: “during thc 
time that I lived at 15 Washington Tei-race, my aunt Maria Marte had complained to 
the City of New York about the conditions of the building. . . . 1 personally do not 
remember any person from thc City ofNew York coming to inspect the interior or the 
extcrior conditions of the premises.” Further, Lora states in her affidavit: 

Maria Marte had complained to Iakovos Spyridakis, our landlord, about 
the dangerous conditions in thc building and that thc windows and egrcss 
wcre shut. He responded tliat they did not nced to be opened. Maria 
Marte also had complained to the New York Buildings Dcpartment or 
the New York Firc Departiiicnt about the conditions of the building. 

Plaintiffs also arguc that Maria Martc and City had a spccial relationship which 
was created whcn Ms. Mark resided in 5 Washington Terrace. Ms. Lora now asserts 
that: 

Martc told me thc reason we had to inove out of 5 Washington Terrace 
was because thc City of New York infoiiiied hcr that The City had 
inspected the building at 5 Wasliington Terrace and it was filling apart, 
was dangerous, and had to be abandoned. Maria Mal-tc informed me that 
Thc City was going to condeinri t1x  building, and  they did shut it down. 
I do not know who my aunt spoke to with The City, but I do know that 
her contact with Thc City is the only reason that wc imovcd from 5 
Washington Terrace to I 5 Washington Tcrracc. 

The Lora dcposi tion cxplaixis 

A: My au [sic] lived in Five Washington Tcrracc with Jako. So the 
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house was taken away from Jako and Jako moved her to 15 
Washington Terrace. 

Q: 

A: 

So the City of New York did not help you in finding this 
apart men t ‘? 
No. (Lora deposition, page 75,  lilies 11  through 18) 

Plaintiffs cannot create an issue of fact with Ms. Lora’s self scrving affidavit. 
In opposing a niotioii for summary judgment, hearsay evidence regarding statements 
of dcceased persons may be utilized as long as it is not the only evidence submitted. 
(Ptiilli’s v. Joseph Kaiztor & Co., 3 1 N.Y.2d 307[ 19721). Here, the only other relevant 
cvicicrice submitted by plaintiffs to denionstratc that a special relationship was created 
between City and plaintiffs is the fire department “A- I 19“ card. 

The “A- 1 19” card is created by the firc department to keep track of inspections 
that i t  does at a particular location. Each building is designated A-E by the fire 
inspector and deperidiiig on the designation, a building is inspcctcd ami~~al ly  (A); 
biannually (B); every three years ( C); every four years (D); and every five years (E). 
Plaintiffs claim that the subject building was designated E arid that it should have been 
inspected every five years. (Ciainpo Deposition, Page 28 & 29, Lilies 2 1-25 & 2-5). 
The card submitted by plaintiff has an “E” at the top but thcrc is a liiic through i t .  
When asked about the designation, Lt. Cianipo states that “possibly it [the subject 
building] has been revoked or revised as a building that needs to be inspcctcd.” (Id. 
at Page 11 1, Lines 13-23). The inspections appear to be ongoing cvcry six months 
until about 1961 and thcn the inspections gct more sporadic and farther apart. 

The fact that thcre wcrc various inspections done since 1957 dues not serve to 
crcatc II special relationship between plaintiffs and the City. City’s perfotmaiice of 
the iiispections was not an action or promise done on hchalJ’of plaintiffs nor was 
thcrc cvcr any direct contact bctween plaintiffs aiid the City which plaintiffs could 
have reasonably relied upon. (An example of such a pi-omise is seen in C i ! f i ,  siipm. 
There, a City police Lieuteiiaiit told plaintiff‘s father that he would provide individual 
protection but failed to do so. [Id. at 2601). Even if considcrcd, Lora’s report ofwhat 
Maria Martc told her docs not crcatc a special rclatioriship as she does not state that 
the City made an affirmative promise to inspect or otherwise make tlic building safe’. 

Whcrcfbrc i t  is hcrcby 
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ORDERED that defcndant thc City of New York's motion for summary 
jiidgincnt is granted and the complaint is hereby severcd and dismissed as against 
dercndant thc City of New York, and the Clerk is directed to entcr judgmcnt in favor 
of said defcndant; and it is further 

ORDERED that thc Trial Support Office is directed to reassign this casc to z1 
non-City part and remove it from the Part 5 inventory, Plaintiff shall serve a copy of 
this order 011 all othcr- parties and the Trial Support Office, 60 Ccntre Strcct, Kooni 
158; and it is further 

ORDERED that the remainder of the action shall continue. 

This constitutcs the decision and order or  the court. 

All other relief requested is denicd. 

DATED: Novcmber 2, 2007 
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